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chool law seeks to improve the professional skills
of American educators by helping them learn
about the law. legal processes, and the work~ngs
of the legal system. The rntent of school Iaw is not to
make teachers or administrators into amateur lawyers,
but rather to help prepare them to avotd potential
litigat~onby g~vingthem a better understanding of the

role of school law as educational issues unfold. Since
law-related education has different goals and content
from professional legal education, it follows that those
who teach in law-related programs had not historically
heen lawyers. More recently, however, an increasing
number of those who teach school law have obtained
law degrees, which often adds keen insights into the
learning process, a familiarity with the tota I curriculum,
as well as a deeper understanding of schooling issues.
Teachers are, o f course, the ones who carry the
instructional burden and that is why it is important to
provide them with tools they 'I1 need such as an accurate knowledge of important points of law and legal
pl-ocess. They need to be advised of the many pedagog~calunderstandings and techniques that are particularly suitable for law-related education. They should be
assisted or alded in gaining confidence to use this
knowledge in their own schools. And, finally, as
educators become increasingly familiar with lawrclated materials, they will learn to use a wider vanety
of community resources when worktng with their
students.
This special issue of Thresholds in Education
(Volume 11 of a 2-volume series) does not suggest a
detailed, step-by-step process for handling educational
issues from a legal standpoint. Instead, it does tell the
reader which aspects of law educators need to h o w ;
and. it seeks to give its readers some idea of the range
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of teacher education possibilities in this field. The
articles in this issue give practical tips on many aspects
of education including how important it is for teachers
to share a common understanding of the importance ot'
law-related education.
The focus of the special Issue is on school violence,
free speech, and harassment. The first article by
Stefkovich and O'Brien discusses the paradox and
promises regarding the need for safe schools need not
be incompatible. There is no necessary contradiction
between individual rights and the need to establish safe
schools for everyone. Dayton's article reviews Ihe
history of law regarding free speech and interfaces
current concerns with rights and restrictions to policy
for the internet as a teaching tool. Michael and
Douvanis review specific ways that selected schools
have responded to school violence. The discussion of
these responses highlights the diversity of approaches
that are being applied to various contexts. Student-onstudent violence is addressed by Pauken who raises
questions about liability. Cornelius raises similar
questions about liability related to peer-to-peer sexual
harassment. He also recommends base-line poI~cy
guidelines based on court opinions.
The editor hopes that these two issues dedicated to
educational issues and school law will be read and
discussed by faculty and administrators. The research
and opinions expressed here can provide a basis for
policy guidelines. At the same time, school personnel
should real~zethat the courts are constantly reviewing
law related to these emerging issues. Finding effective
and timely means to clarify teachers' responsib~lity for
understanding school law and providing appropriate and
adequate training and support will remain a challenge to
local and national educational systems.
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he research reported in this article was made
possible in part by a grant from the Spencer
Foundation. The data presented, the statements
made, and the vlews expressed are solely the responsibllity of the authors. The article ISdivided into three
sections. The first examines the New Jersey v. TL.0.
balance fifteen years after the Supreme Court's
dec~sionby d~scussingthe decision itself as well as
other court opinions followlag this rul~ng.Part two
summarizes the findings of ernplrical research relating
to practitioners' understanding of the law. Part three
considers implicat~onsfor policy and practice. Here,
the need for safe schools, as well as an env~ronment
that respects the rights of students, is sbessed. Profess~onalpreparation and in-service training are presented
as possible avenues for achieving these goals.
The Fourth Amendment to the U.S. Constitution
guarantees "the right of people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures" by government officials.
New Jersq v. i?L.O., a landmark United States
Supreme Court decision handed down on January 15,
1985, established that students have Fourth Amendment
rights, but these rights must be balanced against school
officials' responsibilities to maintain order and discipline.
With a renewed interest in school violence and
school safety starting in the early 1990s, that balance
has tipped dramatically in favor of school authorities,
often to the detriment of students and despite the fact
that school personnel are often misinformed or uninformed about the law. This article discusses this
paradox (i.e., lack of knowledge coupled with success
in court) and proposes that the need for a safe school
environment and respect for students' rights are not
necessarily mutually incompatible goals.
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Supreme Court Decisions
The United States Supreme Court has ruled only
twice on students' Fourth Amendment rights in schools.
The first opinion, NPWJersey v. T L .O.,
handed down
in 1985, involved a personal search of a student's
purse. The second ruling, Vernonia v. Acron, rendered
ten years later, involved random drug testing of student
athletes. Both of these opinions articulated standards
that make it easier for school officials to search students. And, both left an array of unanswered questions
that have resulted in increased litigation in the lower
courts.

New Jersev v. TL.0.
In New Jersey v. TL.O.,two students were
suspected of smoking cigarettes in violation of a school
rule. One of the students admitted she had been
smoking and was suspended. The other student.
T.L.O.,denied smobng and claimed that she did not
smoke at all. (Because t h ~ 1s
s a cr~rninaltrial and the
student was a minor at the time, the court used the
student's initials instead of her name.)
The assistant principal asked T.L.O. to come to his
office. He then opened her purse and found cigarettes.
In the process of removing the cigarettes, he dlscovered a package of rolling papers. The discovery of the
rolling papers led to a further search for evidence of
drug use. During the search that followed, the assistant
principal found a small amount of marijuana and other
paraphernalia that implicated the student in the sale of
marijuana to other students. The assistant pnnclpal
turned the evidence found during the search over to
police. At the police station, T.L.0, confessed in the
presence of her mother to selling marijuana on school
grounds.
T.L.O. was adjudicated delinquent based on her
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confession at the police station, and the evidence was
violate the students' rights to be free from unreasonable
turned over to police by the assistant principal. In an
searches. This case involved a challenge by a seventhattempt to suppress evtdence found during the search,
grade student to the Vernonia School District's Student
T.I,.O, filed suit claiming that her right to be free from
Athlete Drug Policy.
unreasonable searches under the Fourth Amendment of
Vernonia School Board adopted a policy in rethe United States constitution was violated. The
sponse to increased concern over drug use by students
juvenile court found the search to be reasonable and
in the district. This policy required that all students
denied the request to suppress the evidence. T.L.O.
wishing to participate in interscholastic athletics sign a
appealed, and the state court affirmed the juvenile court form authorizing drug testing by urinalysis. The plan
findings.
contained a detailed dutline for implementation i d
'r.L.0. again appealed, and the New Jersey
dealing with offenses. One student, James Acton, was
Supreme Court found the search to be unreasonable.
suspended from the interscholastic athletic program
The State of New Jersey, in turn, appealed this decision after both he and his parents refused to sign the conto thc United States Supreme Court. After hearing
sent form. The Acton family filed suit against the
arguments from both sides, the
District claiming that
the
Vemonia's Student Athlete
Supreme Court ruled that
search of T.L.O.'s purse was
Drug Policy violated the Fourth
With a renewed interest in
reasonable and did not violate
Amendment to the U.S.
the Fourth Amendment.
S C ~ O violence
O ~
and school
Constihltion and the
In its decision, the Court in
Constitution's
ban
against
sa-fern- starting
in
the
early
the case of T L . 0 . set the stanunreasonable searches.
1990s, that balance has
dard ofreasonable sus~icionfor
The decision was amealed
searching students in public
tipped
dramaticali) in
to the United States Supreme
-schools. This reasonable susCourt. In its ruling, the Court
favor of school authorities,
picion standard is different and
did not use the T.L.O. test for
o f e n to the detriment of
less strict that the probable
reasonableness, but rather
cause standard that law enfashioned a three-tiered test
and despik the fact
based on earlier cases dealing
forcement officials must meet
that school~ersonnelare
to conduct a search. School
with drug testing of railroad
officials may conduct a search
employees and customs
misinformed or
of a student if the official has
officials. Here, legality of the
uninformed about the law= search is contingent upon the
reasonable belief that a crime
or v~olationof a school rule has
need for the drug testing, the
been committed.
expectation of privacy of
The Court developed a two-pronged test to deterpersons to be tested, and the obtrusiveness of the
search.
mine if reasonable suspicion exists at the time of the
search. Specifically, the search must be justified at its
The Court found Vernonia's Student Athlete Drug
inception and the scope of the search must be reasonPolicy to be constitutional. In doing so, it balanced the
ably related to its objective. In rendering its decision,
intrusiveness of the search against the promotion of
the Court acknowledged that public school students do
legitimate government interests (in this case, the
not lose their rights as they enter the school. However,
Court's acknowledgment of drug problems in the
students' rights must be balanced against school
district). The High Court determined that student
oficials' responsibility to maintain order and discipline.
athletes have a diminished expectation of privacy and
that drug testing, which is considered to be a search of
Vernonia Y. Acton
bodily fluids, is relatively unobtrusive.
The justices also examined severity of the need in
In Vernonia v. Acton, the second opinion by the
U.S. Supreme Court relative to the Fourth Amendment determining the constitutionality of the drug testing
program and concluded that the problem at Vernonia
rights of public school students, the High Court ruled
was severe enough to warrant such measures.
that the random drug testing of student athletes did not
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A1though the Supreme Court upheld drug testing of
student athletes, it did not indicate how this ruling might
apply to groups other than athletes or to other types of
mass searches such as metal detector or random locker
searches.

Lower Court Decisions after XL.0. and
Vernonia
Since both the T.L.0. and Fkrnonia decisions,
lower courts have ruled overwhelmingly in favor of
school districts in cases involving searches of students'
person and property. Two important studies by
Sanchez (1992) and McKinney ( 1 994a) represent
research in the years before Yernonia to measure the
Impact of the ZL.0. decision on the lower courts.
Both researchers trace the movement of the courts
toward rul~ngsmore favorable to school disbicts.
In this 1992 study, Sanchez found that the majority
of post-T L. 0. cases in which the search was challenged by students who were involved in crim~nal
proceedings as a result of the search, were upheld.
This study identified eighteen post-TL. 0,decisions. In
most of these cases, the searches were determined to
be reasonable. Sanchez concludes that, in light of
increased concerns for weapons and drugs, there
seems to be an increased permissiveness regarding
informants and pol ice involvement and that, overall,
students' rights have dimin~shed.
McKinney (1 994a) notes a similar decrease in
smdent rights in his examination of 36 post-Tl. 0.state
and federal cases. This study, which examined postTL.0.cases involving individual searches From 1985 to
t 993 focused on how the reasonable suspicion standard
was applied by the lower courts. Here, 3 1 of the 36
post-Tl.0, cases were upheld with school oficials
found to have acted on reasonable suspicion.
As part of his study, McKinney identified several
factors that the courts commonly applied in these cases
to determine whether the reasonable suspicion standard
applied. These include the students' age and disciplinary record, a measure of the seriousness of the problem in the school and community, the emergency nature
of the circumstance (the threat of violence or the
destruction of evidence), and the "totality of the circumstance" in determining the value of the information
school officials used to conduct the search (McKinney,
P. 4).
Based on McKinney's and Sanchez's studies, as
well as the authors' own ongoing research, it is appar-

ent that the vast majority of court cases are decided in
favor of school authorities. Interestingly, this finding
not only holds true for personal searches such as the
T.L.O.purse search and random drug testing as
described in Vernonia, but sometimes for other types of
school searches not addressed in these decisions.
These include metal detector searches, drug testing of
students other than athletes, searches without individualized suspicion. and searches more intrusive than the
TL.0. and I'err~oniasearches (e.g., strip searches).

Metal Detector Searches
While neither TL.0. nor Vernonia specifically
addressed the legality of metal detector searches, lower
courts have uniformly found such searches to be legal.
In People v. Duke. (1992), a New York court was the
first to legalize the use of metal detectors in public
schools. These searches were for weapons. Since
Dukes, other lower courts hearing cases involving
cities such as Los Angeles, Chicago, and Philadelphia
(In re Latasha W. 1998;People v. Pruitt, 1996; In re
S.S.,1996; In re FB., 1999) and other large districts
such as Dade County,Florida (State v. J.A., 1996)
have followed suit. Here, the rationale is that metal
detectors constitute a fairly unintrusive search and the
danger is great.
Student Drug Testing
This safety-based rationale for conduct~ngnonindividualized searches also holds true for drug testmg.
Until 1995, the lead (Supreme Court) cases addressed
the rights of adult employees In work situations (Skinner, 1989; Von Raab, 1 989). In school situations, the
results were mixed. In general, mass searching of
students for drugs had not been upheld (Brooks. 1991;
Odenheim, 1985); however, exceptions were made
such as in the case of student athletes (Schaill, 1988).
Since Yernonia,lower courts have been divided as
to whether this opinion could be extended to the drug
testing of groups other than student athletes. Citing
Vernunia as precedent, a seventh circuit court, in Todd
v. R w h (1998), ruled that mandated drug testing for
students participating in extracurricular activities was
legal. On the other hand, in a similar case, Trinidad
School District No. I v. Lopez (1 998), Colorado's
Supreme Court held that Vernonia did not apply to the

drug testing of band members because, unlike athletic
teams, parbcipation in the band was not wholly voluntary and there was a qualitative difference in the
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communal undress exhibited by band members as
opposed to athletes.
However, even the Seventh Circuit Court was able
to draw some line on how far drug testing could be
extended. In milis v. Anderson (1998), this court held
that it was unconstitutional for an Indiana school district
to have a policy requiring drug and alcohol testing of all
students suspended from school, regardless of the
offense. The Court distinguished this case from Todd
v. Rush because in Todd, unlike MIiis, pwicipation
was voluntary. This declsion also raises issues of
individualized suspicion and whether, and when, it is
required in school search cases.

pockets; and place these items on a large table. Students were then searched with a metal detector and
patted down if the detectors sounded. Thompson was
searched, and cocaine was found in the matchbox he
had in his jacket pocket. Even though there had been
no individualized suspicion, the search was upheld.
Here, the court cited Vemoniu to justify the lack of
inhvidualized suspicion.
In Smith v. McGlothlin (1 997), a school security
guard at Orange Glen High School in Escondido,
California, received complaints fromneighbors that
students were smobng near the school. When the
guard and Vice Principal McGlothlin arrived at the

Based on McKinney 's and Satt chez s' studies, as well as the
authors' own ongoing research, it is apparent that the vast
majority of court cases are decided infavor of school authorities.
Individualized Suspicion
Because TL.0. involved an individual search of a
student's purse, the Supreme Court never reached the
issue of whether individualized suspicion was needed to
conduct reasonable searches. Legal commentators
(e.g., Schreck, 1993) as well as the justices themselves
(T.L.O.)had generally maintained that for a search to
be legal, the person conducting the search must suspect
one particular person. Since TL.O.,
there has been
precedent for conducting reasonable searches without
individualiwd suspicion if safety issues are involved.
For example, in a California case, In re Alexander B.
(1990), a small group of students was searched because someone in the group was said to possess a gun.
The element of danger was considered adequate to
justify the search.
At least three fedadl courts have interpreted the
Vernonia or K O .standards as allowing school
administrators authority to search students without
individualized suspicion in situations other than drug
testing. In Thompson v. Carthuge (1996), an eighth
circuit court upheld a principal's search of all boys in
grades 6- 1 2 after a report from a bus driver that there
were fresh cuts on one of the school bus's seats. After
the search began, students told the principal that there
was a gun at school that morning. Students were told
to remove their jackets, shoes, and socks; empty their
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area, they saw smoke and some twenty students, but
could not tell which students in the voup were actually
smoking. They brought the students back to the school
and searched them. Beth Ann Smith was found with
three knives. School authorities turned her over to the
police, and a juvenile court judge suppressed the
evidence and dismissed the charges.
In DesRockes v. Caprio ( 1998), a fourth circuit
court upheld, under the T L .0.standard of reasonableness, a group search of students' backpacks for
missing tennis shoes. Ln this case, after students in a
ninth-grade art class returned from lunch break. one
student reported to the teacher that her gym shoes
were missing. After looking for the shoes and not
finding them, the school security guard was informed.
The guard decided to search backpacks of all students
in the art class and asked if anyone objected.
DesRoches refused to consent, and his backpack was
not searched. As punishment for his refusal, he was
suspended for ten days. The fourth circuit court found
the search to be reasonable and not violative of the
Fourth Amendment. Here, the court cited TL.O.,
not
Vernonia, stating that the search was really one of
eighteen individual searches, and when nothing was
found in the other student's backpacks, this lack of
evidence gave rise to individual suspicion that
DesRoches might possess the missing property.

5

Strip Searches
After T.L.O. and Vernonia,and in the advent of
renewed concerns about school wolence, the one last
bastion of students' Fourth Amendment rights seems to
be in the area of strip searching. But, under some
circumstances. even these types of searches which
were once thought to be verboten, have been upheld by
lower courts.
Prior to 1990, legal scholars and most courts almost
always considered very intrusive searches, such as
strip searches, to be illegal. In the past decade, with
rising concerns about school violence, a few lower
courts-Cornfield, 1 992; Wdener; 1993; Wlliams,
1991-have upheld such searches in the name of
safety.
In the Mlliams case, a sixth circuit court upheld
the strip search of a female student for drugs. Since
the first case was decided in 1973, no other court had
been willing to uphold such an i n h s i v e search. There
had been 1 1 strip searches upheld, but these were
minimally intrusive, generally involving only the removal
of outer garments such as jackets or shoes.
After Williams,two other courts (CornJeld, 1992;
Mdener, 1993) followed suit upholding very intrusive
searches of students. Both of these cases involved
male high school students, and both searches were for
drugs. In Wdener, the student was asked to remove
his jeans. In Cornfield, the student was required to
rcmove all of his clothing including hs underwear. In
both cases, the strip search was conducted in the
presence of school officials of the same gender as the
student being searched, and no drugs were found.
Thus far, such intrusive searching seems to be limited
to searches for drug-with
a few exceptions. For
example, in Singleton (1 9951, a strip search and patdown of a male student's crotch area for $150 was
legal ; and in Kelly v. Orleans School District ( 1 998),
a federal district court in Louisiana held that a strip
search of students for $42 in stolen band money was
constitutional.
However, in State v. Mark Anthony B. ( 1993),
West Virgnia's highest court did not uphold a strip
search for $100. Likewise, a strip search of two
eighth-grade girls for $200 was not upheld by a federal
district court in South Dakota (1 998). And, in Kennedy
v. Dexter (19981,the New Mexico State Court of
Appeals held that the strip search of ten students for a
missing ring was unconstitutional because the group
was too large for each of its members to be held

individually suspect.
In Oliver V, McClung (19951, a U.S. district court
in Indiana held a strip search of a class for $4.50 to be
illegal. In this last case, the school was not held liable
for damages because such searching was not custom,
but the principal, teacher, and food service worker
were not entitled to immunity because a strip search for
such a small amount of money was clearly a constitutional violation.
This was not the case in Jenkins v. Tullarlega
(1997). Here, an eleventh circuit court refused to
award money damages for a strip search of two
elementary students for $7.00 because, since there was
no precedent In the state of Alabama or in the eleventh
circuit, school officials would not necessarily have
h o w n such a search was illegal. A federal district
court in Virgnia used similar l o g ~ cin refusing to award
damages to a veterinary student who was stripsearched after being accused of cheating on an exam
(Carboni, 1996). However, this was not the case in a
recent Pennsylvania case, Sosrarccz I! Misko (1 9991,
wherein a federal district court explicitly disagreed with
Talladego.
Because the Supreme Court has not been willing to
hear a case on strip searching in schools, there is no
nationwide legal precedent. On the other hand, in
response to concerns about strip searching, as of June,
1999, seven states had passed laws prohibiting administrators from conducting strip searches in public schools:
California, Iowa, New Jersey, North Carolina, Oklahoma Washington, and Wisconsin (Stefkovich &
O'Brien, 1999).

Educators' Knowledge of the Law
In light of the T L . 0 , and Verno~~ia
decisions, and
with increasing concerns about violence in the schools,
courts have been lenient as to what constitutes reasonable suspicion in judging the actions of school oficials
when they search students. In other words, In the case
of individual personal searches, school personnel need
to have a reasonable suspicion that the search will turn
up evidence of wrongdoing, but that suspicion may be
based on something as small as a tip from a reliable
informant (Rossow & Stefkovich, 1995). Furthermore.
when the search is for drugs or weapons, the school
authority is ofien justified in conducting fairly nonintrusive searches (i.e., random drug testing, metal
detector searches) on groups of students as long as
there is a need for the search and it is performed in an
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even-handed manner.
At the same time, as indicated by lower court
decisions and state statutes, student's rights may vary
dramatically depending upon the state or jurisd~ction
where he or she lives. Considering this situation, one
might assume that school personnel are (or at least
should be) well versed in the law pertaining to students'
rights. On the contrary, a review of social science
literature reveals this is often not true.
Since the T L . 0 . decision, there have been a
number of studies attempting to gauge educator knowledge of school law as well as a need for further
training in this area. These studies have been directed
toward teachers, guidance counselors, and other
personnel, as well as school administrators. For
example, Johnson (1986) adrmnistered a questionnaire
testing howledge in twelve areas of student rights to
Michigan administrators, teachers, and support staff.
The results of this study indicated that these school
personnel were not knowledgeable in school lawparticularly as it applies to students' rights. Johnson
also found that those individuals with in-service training
in the law often achieved significantly higher scores
than their counterparts. This researcher speculated
that educators' demonstrated lack of knowledge and
understanding of the law regarding search and seizure
could place them in the middle of costly litigation.
Many studies like Johnson's include an analysis of
the knowledge of school personnel in a particular state
or geographic area. In these studies, researchers often
seek a relationship between level of howledge and
various demographic variables such as years of experience or education. For instance, Werling ( I 9861, in
surveying Indiana public school officials, found that
although educators possessed a low level of knowledge
regarding legal issues, there were no significant differences in levels of knowledge when years of experience
or participation in a school law course during teacher
training were considered.
Souve (1987) surveyed Michigan teachers, special
services staff, and administrators. Based on the
responses to a rather lengthy questionnaire, this researcher concluded that teachers, in particular, held a
low level of knowledge regarding schwl law. Ogletree
and Lewis (1986) surveyed 200 school officials about
various law-related topics in a 100-itemquestionnaire.
These respondents demonstrated a moderate to poor
knowledge of school law; however, participation in a
school law course was found to improve the level of
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response on most questions. Giles (1 998) also found a
lack of legal knowledge when he surveyed Troup
County, Georgia, teachers and adrmnistrators. Here,
teachers responded correctly to only 60% of the
questions on his legal howledge survey, and administrators responded correctly to only 65%.

Moore concluded that
teachers do notpossess a
fundamental knowledge
of school law necessary
to maintain a safe
school environment,
Wllhite ( 1 989) conducted a comprehensive study of
Illinois public school administrators1level of knowledge
of student rights in the areas of freedom of speech and
expression,corporal punishment, due process, participation in extracurricularactivities, and search and seizure.
Here, 602 school adminiskators responded to 25 school
discipline scenarios and determined, based on their own
howledge, whether the school official in each scenario
violated students' rights. These administrators were
found to have poor knowledge of all tested areas of
school law except search and seizure where scores
were higher. The mean score for the respondents on
the search and seizure questions indicated 82% correct.
This was significantly higher than the mean score
(65%) for all administrators for all questions. The data
in this study further indicate that no significant difference exists between level of howledge and job
category, years of experience, or grade level.
Most other studies are not so positive regarding
educators' knowledge of the law. In an investigation
similar to Wilhite's, Clark ( 199 1) assessed Missi ssippl
school officials' knowledge of school law as it relates to
student rights in the areas of freedom of expression,
search and seizure,religion, suspension and expulsion,
school attendance, corporal punishment, child abuse,
special education, school vandalism, and divorcelchild
custody. The study also identified whether knowledge
of school law differed among positions (supenntendents, principals, and teachers), legal education, and
years of experience.
Clark (1 991) found a significant difference in the

knowledge of school law between teachers, principals.
and superintendents-with principals scoring higher
than either of the other two groups. Despite the
strength of this relationship, overall knowledge of the
law was only marginally accurate, and there were clear
deficiencies in educators' knowledge of the Fourth
Amendment as it applies to schools. Furthermore,
years of experience was positively correlated with
knowledge of the law in several legal areajincluding
search and seizure. The same held true for part~cipation in legal education training.
Steele (1 991) collected data from 86 teachers and
administrators in three west central Florida school
districts in an attempt to identify their knowledge of the
constitutional rights of students in five areas: due
process, freedom of expression, search and seizure,
flag salute, and religion. Steele's survey instrument
consisted of two sections. The first section assessed
objective knowledge of the law by means of thirty
closed-ended questions. The second provided openended questions aimed at responses to hypothetical
s~tuations.h this study, the mean score was 59%
correct of the questions designed to test Iegal h o w l edge. Like the Wi thite research, mean percentage
scores in the area of search and seizure were higher

Based on the responses to
a rather lengthy questionnaire,
this researcher coneluded
that teachers, in particular,
held a low level of kno wledge
regarding school law.
than those in the other sections. Here, some 70% of
the questions were correct. However, in responding to
the open-ended questions, only nine of 35 educators
correctly applied the law in a manner consistent with
court guidelines.
Crockett (1995) conducted a survey of 115 Alabama principals on general school law issues. This
research was based on a questionnaire which required
principals to answer thirty questions pertaining to both
comfort level, regarding their knowledge of legal issues
as they relate to school administration, and perceived
need for in-sewice training. Areas assessed included

tort liability, special education law, and constitutional
law. In this study, Crockett concluded that the average
Alabama principal does not experience discomfort with
hislher worlung h o w ledge of legal principles as applied
to students; however, principals did indicate a high need
for both pre- and in-service training in many areas of
school law-including search and seizure.
Singletary ( 1998) studied superintendents' and
secondary educators' howledge of school taw in South
Carolina. T h ~ research,
s
which replicated portions of
Clark's earlier study (1 99 I), indicates (like Clark) that
principals demonstrate a hlgher level of howledge
regarding Issues of school law than either superintendents or teachers but that most respondents at all levels
demonstrate a low to moderate level of howledge in
the area of search and seizure.
A number of studies have focused exclusively on
teachers, all revealing a serious lack of howledge of
law-related issues. For instance, Durnminger (1 990)
studied the school law knowledge among all levels of
teachers in Virginia in the areas of tort liability, employment, and students' rights. Answers to a thirty-item
questionnaire revealed that teachers had a low level of
knowledge regarding school law issues in all three
areas. However, there was a significant difference in
scores between teachers with training in school law
and those without training.
Przbyszewski and Tosetto (1 991) presented
somewhat similar findings in a study of New York State
middle school teachers. Here, even though scores
were highest in the area of student rights, the mean
score on this survey, which focused on four areas of
school law, was only 59 percent. Similarly, Labush
(1994) administered a survey instrument to pre-service
teachers in south Florida designed to demonstrate
knowledge of school law in tort liability, teacher rights,
and student rights. The mean score of 64 percent
identified respondents' lack of howledge of school law,
indicating the need for teacher pre-service training in
this area.
Similarly, in her study of 333 Tennessee teachers
on areas related to tort liability, teachers' rights, and
students' rights, Moore (1998) concluded that teachers
"do not possess a fundamental knowledge of school
law necessary to maintain a safe school environment."
Survey respondents demonsbated a mean score of
55%, performing weakly in all areas of school law
surveyed. Assessment of student rights scores indicated the lowest levels of knowledge with a mean
I
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score of 49%. Results indicated no significant difference in teachers' knowledge based on years of experience. However, there was a significant difference
between teachers' knowledge and participation in
workshops, in-service. or school law courses.
In his comprehensive study of 250 Virgnia high
school guidance counselors, Rawls (1 998) investigated
levels of school law knowledge in the areas of tort
liability, employment, and student rights. Rawls found a
mean percentage of 37% correct on student-rights
questions. Items related to search and seizure in the
public schools had a mean response rate of only 12%
correct. Low level of howledge was not related to
years of experience or level of education: however,
there was a high positive relationship between school
law training and knowledge of school law in all areas.
In addition,virtually aH respondents in this study indicated a need for training in school law.
As indicated, most studies assessing educators'
knowledge of law do so generally. Only three studies
concentrate specifically on knowledge of search and
seizure law (Fuchs, 1990; Getbngs, 1989; Kalafatis,
1999).
In the only national study to deal with this issue,
Gettings (1 989) surveyed 238 secondary school p n c i pals on their knowledge of TL.O.,
the type and extent
of searches being conducted, and existing policies.
More than one-quarter of the respondents indicated a
lack of awareness of T L . 0 . Although 88% correctly
indicated that reasonable suspicion rather than probable
cause is needed for administrators to search students,
almost half of those who were aware of the T L . 0 .
decis~anbelieved that the Fourth Amendment does not
apply to school searches. This is a startling figure
which, according to the author, underscores the need
for both clear policies and enhanced training in the area
of school law.
The following year, Fuchs ( 1990)identified the
degree to which building administrators throughout
Wisconsin applied the T L . 0 . standard to student
searches. His survey instrument included six separate
search scenarios and accompanying questionnaires.
These scenarios included incidents involving locker
searches, personal property searches, strip searches,
canine searches, police searches conducted on school
grounds, and drug testing. Only eighty of the 233
administrators polled (36%) applied the TL.0.standard
carrectl y. And, of these eighty, only eight (10%)
responded with the correct legal answers to each of the
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questions on the student search questionnaire.
Fuchs concluded that there is a relationship between an administrator's ability to correctly apply the
TL.0. standard and whether, or when, that individual
participated in a school law course or workshop.
Specifically, those administrators who had not attended
a school law course or workshop within the past ten
years were far more likely to incorrectly apply the
reasonable suspicion standard to the student searches
on the survey.
In a more recent study of 9 1 Virginia principals,
Kalafatis ( 1999) found that only 35% demonstrated
minimal competency in their knowledge of school law.
Although the majority (97%) understood that reasonable suspicion is necessary to conduct a search, many
did not demonstrate specific knowledge as it relates to
different types of searches. Kalafatis' findings indicate
a relationship between law training and test scores and,
according to Kalafatis, reflect a need for additional
baining of administrators in the area of school law.

Implications for Policy and Practice
When the Supreme Court handed down its 1985
decision in N m Jersey V, T.L.O., the justices shuck a
balance between students' rights and school officials'
responsibilitiesto maintain order and discipline--to
keep schools safe. No one will argue that safe schools
is clearly a priority, both nationally and at the local level.
However, part of the responsibility to keep schools safe
lies in having some understanding of the law.
While courts have upheld the vast majority of
searches, it is still important that school personnel
conduct searches with attention to the standards set
forth in T L . 0 , and Ventonia in order to continue to
seek the optimal balance between student rights and
their own responsibilities. In addition, court declsi ons
by themselves do not reflect the high costs associated
with any type of legal action or cases involving large
out-of-court settlements (McKinney, 1994b).
Oftentimes, when school personnel are confronted with
a search situation, they are unknowingly placing
themselves and their dishct at risk for costly libgation
(Stefkovich & O'Brien, 1995).
Although educational administration programs often
require a course in school law, this is not always the
case. Furthermore, search and seizure law has
changed greatly in the years since T L . 0 . As Fuchs
(1 990) has pointed out, it is important not only for
school officials to be trained in school law, but thls
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training needs to be of fairly recent vintage.
Moreover, it is commonly accepted that educational
programs for positions other than those of adminisirators require minimal training in school law. For some,
this is a glaring oversight. High school counselors, in
particular, face many issues that could lead to litigation.
They are in constant contact with sensitive matters that
often weaken the boundary between unclear professional guidelines and personal ethics.
Several researchers stress the need for counselors
to be trained In school law issues (Davis & Ritchie,
1993; Hophns & Anderson, 1990; Huey, Salo & Fox,
1995). The sensitive issues in which counselors are
involved, the opportunity to perfom duties at the
optimum level, the risk of legal sanctions and civil

At least threefederal courts
have interpreted the
Vernonia or T.L.O.standards
as allowing school
admin istraiors authority
to search students
without individualized
suspicion in situations
other than drug testing.
liability, the confusion between ethics and the law, and
the dilemma that exists between the duties of the
counselor as opposed to their professional mental health
counterparts, reinforce the importance of an indepth
understanding of school law by counselors (Rawls,
1998,7).
Today, with the expanded roles of virtually every
school official. the same argument for increased
training can be made for all professional educators.
The results of many studies such as those discussed in
this article, indicate that a substantial number of school
personnel are not familiar with search and seizure case
law in general and. in particular, with the standards set
forth in T.L.O. and Vernunia.
As schools in the new millennium become more
complex and experience rapid changes in personnel,
school officials will continually be faced with the ever

challenging task of staying informed. Increases in
litigation at all levels require that school personnel be
fluent in school law. It is only in this way that school
officials will truly uphold theirresponsibilitia to keep
schools safe.
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Free Speech and the Internet:
Protecting both Children and Individual Rights
John Dayton
Llnlversityof Georgia

H

u m n thought is expressed through a multitude

in ACLU v. Reno 11(19991, "perhaps we do the minors
of this country harm 1fF1rstAmendment prokctions,
which they will with age inherit fully, are chipped away
in the name of their protection" (p. 498). This article
reviews freedom of speech law including recent judicial
opinions and legislation concerning hternet speech, and
discusses the difficulties that parents and educators
face concerning Internet use by children.

of mediums I nclud~ngspeech, printed language,
art, and more recently, electronic means of
conununication. Although the technoIogy of comrnunication may change with time, the perennial struggle
bctween freedom of spcech and efforts to coritrot
commun~cationsremains consistent. Persons who
object to certain thoughts and their expression attempt
to control the medium for communicating those
A Brief Review of Freedom of Speech Law
thoughts. Like the printing press, the Internet has
Human desire for freedom of speech is ancient and
provoked urgent calls for regulation and counteris a prerequisite to other human liberties (Acton, 1877;
charges of censorship. Politicians call for governmenHentoff, 1980). The struggle to secure this essential
tal regulations on the Internet while cilil libertarians
freedom is a perennial historical theme, and history
accuse politicians of political demagoguery and censorreflects both successes and
shm.
failures in obtaining free speech
Many parents and educators
rights
(Fried, 1992, p. 229).
find themselves in the middle of
H
i
S
t
o
'em'nstf
~
at's
that
h~mwe
freedom of
this conflict, attemptingto protect
their children from
to
b e ~ i zg~~ ~
v te? ~ n m e0f@i#ls
#t
speech also permeate ~ n ~ l o American history, The Englidt
~nappropriatemarerials while alare
not
ha',
Bin ojRfghfi rcoo@lizsdthe
lowing them to enjoy the rapidly
expanding educatiaoal
Of
UI ey make verypoorjudges
importance of freedom of
speech to free government by
the free and divefie Memetsysof what cunstitute~truth.
stlhng that
of
tern. L~keadults, children are
and debates or proceedings in
both speakers and listeners in
parliament oughtnot to be impeached or questioned in
the vast marketplace of ideas available on the Internet.
any court or place out of parliament" (1989, para. 26).
The Internet's greatest strength lies in its ability to
Similarly, the U.S. Articles of Confederation stated
allow individuals to inexpensively communicate to the
that "Freedom of speech and debate in Congress shall
worldwide audience, resulting in unprecedented freenot be
or questioned in any court or place
dom of expression and an unparalleled diversity of
out of Conaess"
(1778,
art. V, para. 5 ) . The U.S.
.
~deas.
Constitution incorporates this principle by declaring
But, the Internet's diversity reflects the great
that "for any speech or debate in either House, Senadiversity of the real world. And, just as there are
tors and Representstives, shall not be questioned in any
places in the real world that children should not visit,
other place" (1787, art. I, §6,para. I). Regarding
unquestionably there are locations on the Internet that
citizens' free speech rights, the Constitution's First
arc not appropriate fur children--creating a serious
Amendment states that "Congress shall make no
dilemma for parents and educators. Children must be
law.. .abridging the freedom of speech, or of the press,
protected from ~nappropriatematerials; but, in a healthy, or the right of the people peaceably to assemble and to
democratic society, both children and freedom of
petition the Government for a redress of gnevances"
speech must be protected. As Judge Reed recognized
(1 79 1).
--
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Although the First Amendment was ratified in
1791, most of the U. S. Supreme Court's decisions
concerning freedom of speech were decided after
World War I, with the most significant cases occurring
after 1960 (Chamberlin, 1992). First Amendment law
continues to evolve. Nonetheless, some common
themes have emerged including recognition of the
importance of free political speech to the democratic
marketplace of ideas, the exposure of truth and falsehood through uncensored debate, and the protection of
liberty through freedom of speech. History demonstrates that because government officials are not
politically neutral, they make very poor judges of what

Although the technology of
communication may change with
time, the perennial struggle
betweenfreedom of speech and
efforts to control communications
remains consistent,
constitutes truth. Instead, as Justice Holmes recognized in his dissenting opinion in Abrams v. United
States (1 9 191, "the best test of truth is the power of the
thought to get itself accepted in the competition of the
market" (p. 630). Accordingly, the Court has required
great governmental deference concerning citizens '
exercise of freedom of speech, leaving decisions on the
merits of ideas to the people instead of allowing government officials to censor the content of speech.
Within an evolving hierarchy of protection, the Court
generally prohibits content-based censorship with
political speech receiving the greatest protection,
commercial speech receiving less rigorous protection,
and obscenity falling outside of the scope of constitutional protection (Chamberlin, 1992).
The Court recognizes that freedom of speech as a
fundamental right under the Constitution. Government
officials may only limit fundamental rights, including
constitutionally protscted speech, by establishng
limitations that are necessary to a compelling interest
and narrowly tailored to achieving that interest-a very
difficult standard to meet. But, the Court has also
recognized that government officials may apply reasonable time, place, and manner regulations to speech

where these regulations are content-neutral and leave
open adequate alternative routes of communication
(Downs, 1992b). The Court has recognized the
necessity of different standards for different mediums
of communication (F.C.C. v. Pacrficu, 1978, p. 748).
For example, the Court has allowed greater restrictions
on general broadcast communications than on print
media (Red Lion v. EC. C.,1969; Chamberlin, 1992, p.
809). The Court has also recognized different protections in different contexts, vigorously protecting speech
in traditional public forums such as public streets and
parks, and allowing greater restrictions in more limited
forums (Downs, 1992a, pp. 692-693).
Disputes over freedom of speech have frequently
involved public schools with the Court addressing the
proper balance between individuals' free speech rights
and the legitimate needs of the school. In the context
of a dispute over the rights of students to express their
opposition to government activities in public schools, the
Court stated, "It can hardly be argued that either
students or teachers shed their constitutional rights to
freedom of speech or expression at the schoolhouse
gate" (Rnker v. Des Moines, 1969, p. 506). The
Court, in Znker v. Des Moines (1969), recognized that
"Students in school as well as out of school are 'persons' under our Constitution. They are possessed of
fundamental rights which the State must respect, just as
they themselves must respect their obligations to the
State" (p. 5 11).
Although recognizing a constitutionalright to
dissent by students, the Court has also emphasized the
importance of teaching children tolerance and civility.
The Court stated in Bethel School Disrrict v. Fraser
(1 986) that public schools "must inculcate the habits
and manners of civility" and that this must "include
tolerance of divergent political and religous viewseven when the views expressed may be unpopular"
(pp. 680-681). In conjunction with rights to freedom of
speech, the Court has emphasized the responsibility of
teaching civility in communications. The Court noted
that "Indeed the 'fundamental values necessary to the
maintenance of a democratic political system' disfavor
the use of terms of debate highly offensive or highly
threatening to others.. ..The inculcation of these values
is truly the 'work of the schools"' (Bethel v. Fraser,
1986,p. 683). Courts have recognized that divergent
views are tolerated in a democratic society and that
civil discourse is the appropriate way to express
individual views and opposition to even those views that
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evoke anger. As Judge Burns stated in Mlson v.
CI~ancellor(1976):
I am firmly convinced that a course designed to
teach students that a free and democratic
society 1s superior to those in which freedoms
are sharply curtailed will fail entirely if it fails to
teach one important lesson: that the power of
the state is never so great that it can silence a
man or woman simply because there are those
who disagree. Perhaps that carries with it a
second lesson: that those who enjoy the
blessings of a free society must occasionally
bear the burden of listening to others with
whom they disagree, even to the point of
outrage (p. 1368).

penalties for certain types of communications and was
the subject of intense criticism by civil libertarians and
many Internet users. Among the most controversial
sections of the CDA were §223(a) and 223(d). According to the trial court in ACLU v. Rena(1996),
§223(a) provided in relevant part that:
[Alny person in interstate or foreign cornmunications who, "by means of a telecommunications device," "howingly . ..makes, creates, or
solicits" and "initiates the transmission" of "any
comment. request, suggestion, proposal, image,
or other communication which is obscene or
indecent, knowing that the recipient of the
communication is under 18 years of age."
"shall be cnminaHy fined or imprisoned" @p.
828-8291,

Freedom of speech is protected not only for the
benefit of individuals, but also to assure the free flow of
~nformationthat leads to the political, intellectual, and
cultural advancement of the community (Chamberlin,
1992, p. 808; Dayton & Glickrnan, 1994, p. 73). Innovative and productive ideas flourish in a free environment where the only controls these ideas are subjected
to are the tests of public debate and the reason of an
educated and free people. As Thomas Jefferson
stated, "[Tjruth is great and will prevail if left to
herself' (Jefferson, 1779/ 1993, p. 56). Similarly, ideas
that are potentially dangerous to the community are
also best refuted in open debate. Open publ~cdebate
and the reasoning power of an educated and Free
people are the best protections against threats to
democracy. As Thomas Jefferson declared after
prevail~ngin one of the nation's most bitter political
battles, "If there be any among us who would wish to
dlssolve thls Union or to change its republican form, let
them stand undisturbed as monuments of the safety
with which error of opinion may be tolerated where
reason IS left free to combat it1' (Jefferson, 180 111993,
pp. 62-63). It u against this notable history of freedom
of speech that Congress adapted the Communications
Decency Act (CDA), prompting a constitutional
challenge by the American Civil Liberties Union
(ACLU) and other plaintiffs.

The Communications Decency Act of 1996
On February 8,1996, Resident Clinton signed into
law the TelecommunicationsAct of 1996. The most
controversial part of that Act was the Communications
Decency Act (CDA). The CDA provided criminal
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The Court noted that §223(d):
[Mlakes it a cnme to use an "~nteractive
computer service" to "send or "display in a
manner available" to a person under age 18,
"any comment. request, suggestion, proposal,
image, or other communication that, in context,
depicts or describes, in terms patently offensive
as measured by contemporary cornmunity
standards, sexual or excretory activit~esor
organs, regardless of whether the user of such
senice placed the call or initiated the cornmunication" (p. 829).
Shortly after its enactrnent, the constitutionalityof
the CDA was challenged by the American Civil Liberties Union in ACLU v. Reno (1996) and by an editor of
an Internet newspaper in Shea v. Reno (1996). Courts
in both cases declared the CDA unconstitutional. The
CDA provided for a special expedited appeals procedure to the U. S. Supreme Court. The Government
appealed, and the cases were consolidated in Reno v.
ACLU. The expedited appeals process resulted in an
unusually rapid decision in Reno v. ACLU (1997) with
the Court issuing an opinion at the end of the 1996-97
term.

Reno v. A CLU
Justice Stevens delivered the opinion of the Court

in Reno v. ACLU (1 997). The Court was unanimous in
its judgment that the CDA was an unconstitutional
inhngement on First Amendment freedom of speech
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rights. The Court held that "Notwithstanding the
legitimacy and importance of the congressional goal of
protecting children from harmful materials, we agree
with the three-judge District Court that the statute
abridges 'the freedom of speech' protected by the First
Amendment" @. 2334).
An overview of the operation of the Internet is
provided, in the Court's opinion. with the Court relyng
on the extensive factual findings of the tnal court to
explain the complexities of the Intemet and its role in
contemporary communications (p. 2334. n.2 1. The
Court noted the extraordinary growth of the Internet as

Innovative andproductive ideas
flourish in afree environment
where the only controls these
ideas are subjected to are the tests
ofpublic debate and the reason
of an educated and free people.
a vehicle for freedom of speech and that Intemet users
have the potential to easily and inexpensively communicate with millions of persons through t h s unique
medium, stating that "any person with a phone line can
become a town crier with a voice that resonates farther
than it could from any soapbox" (p. 2344). Concerning
the scope of issues discussed on the Internet, the Court
noted that it is "no exaggeration to conclude that the
content on the Internet is as diverse as human thought"
(p. 2335). Further, the Court stated that "Any person
or organization with a computer connected to the
Lnternet can 'publish' information.. ..No single organization conkols any membership in the Web, nor is there
any centralized point from which individual websites or
services can be blocked from the Web" allowing
expression of all views without censorship (p. 2335).
But, as evidenced by the passage of the CDA,
some individuals, organizations, and members of
Congress found the vast freedom of the Internet
troubling. In ACLU V. Reno (19961, the trial court had
noted that:
True it is that many find some of the speech on
the Internet to be offensive, and amid the din of
cyberspace many hear discordant voices that
they regard as indecent. The absence of

government regulation of Internet content has
unquestionably produced a lund of chaos, but
as one of plaintiffs' experts put it with such
resonance at the hearing: "What achieved
success was the very chaos that the Internet
i s . The strength of the Intemet is that chaos."
Just as the strength of the Internet is chaos, so
the strength of our liberty depends upon the
chaos and cacophony of the unfettered speech
the First Amendment protects (p. 883).
Although many types of Internet speech may provoke
some debate, it i s the availab~lityof sexually explicit
matenal on the Lnternet that has generated the most
controversy. The Court in Retilo t: ACLU (1997) noted
that "Sexually expt~citmaterial on the Intemet includes
text, pictures, and chat, and 'extends from the modestly
titillating to the hardest core"' (p. 2336). However,
relying on the factual find~ngsof the trial court, the
Court determined that though such material is widely
available. users seldom encounter such content accidental1y.
"A document's title or a description of the
document will usually appear before the
document itself.. .and in many cases, the user
will receive detailed information about a site's
content before he or she need take the step to
access the document. Almost all sexually
explicit images are preceded by warnings as to
the content." For that reason, the odds are
slim that a user would enter a sexually explicit
site by accident. Unlike communications
received by radio or television, "the receipt of
information on the Internet requires a series of
affirmative steps more deliberate and directed
than merely turning a dial. A child requires
some sophistication and some ability to read to
retrieve material and thereby to use the
Internet unattended" (p. 2336).

Concerning technologes designed to restrict access
to unwanted sexually explicit materials, the Court noted
that:
Systems have been developed to help parents
control the material that may be available on a
home computer with Internet access. A
system may either limit a computer's access to
an approved list of sources that have been
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identified as containing no adult material, it may
block designated inappropriate sites, or it may
attempt to block messages containing ident~fiable objectionable features (p. 2336).

-

-

Factual findings by the trial court indicated that through
the use of existing commercial services like Surfwatch
and Cyber Patrol, parents could exclude a wide variety
of unwanted Internet materials they deemed inappropriate by selecting from categories that included violence/
profanity, partial nudity, nudity, sexual acts (graphic or
text), gross depictions (graph~cor text), racismlethnic
impropriety, sataniclcult, drugstdrug culture, militant/
extremist, gambling, questionable/illegal, and alcohol,
beer and wine. Subsequently, their ch~ldrencould not
access [ntemet sites that contained materials faHing
w~thinthe screening parameters of blocking services
selected by parents. Although current systems may not
eliminate all potentially objectionable materials, the
Court concluded that "the evidence indicates that 'a
reasonably effective method by which parents can
prevent their children from accessing sexually explicit
and other material which parents may believe is
~nappropriatefor their children will soon be available"'
(p. 2336). After assessing the factual status of Internet
speech, the Court turned to an analysis of the constitutjonallty of the CDA.
In considering the freedom of speech challenge in
Reno v. ACLU (1997), the Court's prior cases recognized limited governmental authority in regulation radio
and television broadcasting. This authority was premised on legitimate public interests associated with
allocating scarce broadcast band resources and the
invasive nature of radio and television broadcasts
(Turner Broadcasting v. F C C . , 1994; Sable Communications v. EC.C., 1989). However, the Court
explained that "the Internet can hardly be considered a
'scarce' expressive commodity. It provides relatively
unlimited, lowcost capacity for communication of all
lunds" (Reno v. ACLU, 1997, p. 2344). Further, the
Court found that "the Internet is not as 'invasive' as
radio or television.. .communications over the Internet
do not 'invade' an individual's home or appear on one's
computer screen unbidden.. .'odds are slim' that the
user would come across a sexually explicit sight by
accident" (p 2343).
Government's arguments that the CDA merely
imposed reasonable time, place, and manner regulations
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were also rejected by the Court. Although government
may impose reasonable hme, place, and manner
regulations on speech, so long as these regulations are
content-neutral and leave open adequate alternative
routes of communication, the Court determined that
"the CDA is a content-based blanket restriction on
speech, and, as such, cannot be 'properly analyzed as a
form of time, place and manner regulation"' (p 2342).
Because the CDA was a content-based restriction on
speech, strict scrutiny was appropriate and required
"the most stringent review of its provisions" by the
Court (p. 2343).
To survive this stringent review,the Government
had to prove that the CDA's impingement on free
speech rights was necessary to a compelling interest
and narrowly tailored to achieving that interest. The
Court noted in Reno v. ACLU ( 1997) that
"Appellees.. .do not dispute that the Government
generally has a compelling interest in protecting minors
from 'indecent' and 'patently offensive' speech" (p.
2340, n. 30). In determining whether the CDA was
narrowly tailored to achieving that interest, the Court
held that:
We are persuaded that the CDA lacks the
precision that the First Amendment requires
when a statute regulates the content of speech.
In order to deny minors access to potentially
harmful speech, the CDA effective ty suppresses large amounts of speech that adults
have a constitutional right to receive and to
address to one another. That burden on adult
speech is unacceptable if less restrictive
altmatives would be at least as effective in
achieving the legitimate purpose that the statute
was enacted to serve. In evaluating the free
speech rights of adults, we have made it
perfectly clear that "sexual expression which is
indecent but not obscene is protected by the
First Amendment." . . .[Wlhere obscenity is not
involved, we have consistently held that the
fact that protected speech may be offensive to
some does not justify its suppression."...[Tlhe
fact that society may find speech offensive is
not a sufficient reason for suppressing it." It is
me that we have repeatedly recognized the
g o v m e n t a l interest in protecting children
from harmful materials...but that interest does
not justify an unnecessarily broad suppression
of speech addressed to adults. As we have
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explained, the Government may not "reduce
the adult population.. .to.. .onlywhat is fit for
children". ..[Rlegardless of the strength of the
government's interest' in protecting children,
"[tlhe level of discourse reachlng a mailbox
simply cannot be limited to that which would be
su~tablefor a sandbox." .. .the mere fact that a
statutory regulation of speech was enacted for
the important purpose of protecting children
from exposure to sexually explicit material does
not foreclose inquiry into its validity (p. 2346).
The Court determined that "We agree with the
D~strictCourt's conclusion that the CDA places an
unacceptably heavy burden on protected speech, and
that the defenses do not constitute the sort of 'narrow
ta~loring'that will save an otherwise patently invalid
constitutionalprovision" (p. 2350). The Court noted
that in Sable Communications V, EC.C, (1989, p. 127,
"We remarked that the speech restriction at issue there
amounted to 'burn(ing) the house to roast the pig.' The
CDA, casting a far darker shadow over free speech,
threatens to torch a large segment of the Internet
community" (Reno v. ACLU, 1997, p. 2350). The
Court concluded that "The interest in encouraging
freedom of expression in a democratic society outweighs any theoretical but unproven benefit of censorship" (p. 235 1).

Recent Cases and Legislation
Despite the Court's unanimous decision in Reno v.
ACLU (1 997) declaring a Congressional attempt to
regulate the Intemet unconstitutional, legdative efforts
to regulate I n t m e t communications continue unabated.
In October, 1 998, the U,S.Congress passed the
Children's Online ProtectionAct (COPA) as part of
the federal omnibus spending bill. The COPA prohibits
anyone from communicating for commercial purposes
"any material that is hartnful to minors" and contains
severe criminal and civil penalties for violations. The
COPA was challenged in ACLU U, Reno II ( I 999) by
the ACLU and a broad coalition of plaintiffs engaged in
Internet communications and potentially subject to
punishment under the COPA, including Internet sites
providing informationon obstetrics, gynecology, sexual
health, visual arts and poew, sellers of books and
photographs, online magazines, and other various
sexually oriented Internet resources.
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On February 1, 1999, a federal district court issued
an opinion in ACL U v. Reno 11(1 999) and enjoined the
U.S. Government from enforcing the COPA. Judge
Reed began the opinion by reminding that the U.S.
Constitution's First Amendment provides that "Congress shall make no law...abridging the freedom of
speech" (p. 476). Judge Reed noted that:
[Tlhe importance of protecting freedom of
speech is to foster the marketplace of ideas. If
speech, even unconventional speech that some
find laclung in substance or offensive, is
allowed to compete unrestricted in the marketl discovered. Indeed
place of ideas, truth w ~ l be
the First Amendment was designed to prevent
the majority, through acts of Congress. from
silencing those who would express unpopular
or unconventional views (ACL U I: Reno II,
1999, p.476).
The Court noted that "Two d~ametricinterests-the
constitutional right of freedom of speech and the
interest of Congress, indeed society, in protecting
children from harmful materials-are in tension in this
lawsuit" (ACLU V, Reno 11, 1999, p. 476). The Court
recognized the very real hazards that children face on
the Internet, and noted that:
[Tlyping the word 'dollhouse' or 'toys' into a
typical Web search engme will produce a page
of links, some of which connect to what would
be considered by many to be pornographic
Web sites. These Web sites offer 'teasers,'
free sexually explicit images, and animated
graphic image files designed to entice a user to
pay a fee to browse the whole site (ACLU V,
Reno 11, 1999, p. 476).
Nonetheless, after reviewing the Court's prior decisions
and acknowledging government's compelling interest in
protecting children from harmful materials, the Court
determined that the COPA was most likely unconstitutional and should not be enforced. The Court stated:
m ] o one, the government included, has an
interest in the enforcement of an unconstitutional law....While the public certainly has an
interest in protecting minors, the public is not
served by the enforcement of an unconstitutional law.. ..Indeed, perhaps we do the minors
of this country harm if First Amendment
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protections, which they will with age inherit

Discussion

fully, are chipped away In the name of their
protection (ACL W v. Reno [I, 1999, pp. 497-

Unquestionably, there are many materials available
on the Internet that are not appropriate for children.
Internet pornography is an unfortunate reality for
children-with sexually explicit materials rangmg from
the mildly suggestive to the hardest core pornography.
Although courts have found that it was unlikely that
children would accidentally be exposed to pornography
on the Internet (Reno v. ACLU, 1997,p. 2336; ACLU
Reno, 1996, pp. 844-845), market forces may be
increasing the risks of accidental exposure to pornography on the Intemet.
Because selling pornographic materials on the
lnternet is a way to generate significant revenue with
only limited capital, there i s fierce competition among
sellers of pornography to attract paying customers.
And, in a pornography market flooded wt th competition,

398).

Reno and the U.S. Department of Justice appealed the
ruling enjoining their enforcement of the COPA.
Legislative efforts to regulate Internet communications continue. On June 18, 1999, the U.S. House of
Representatives voted 287-139 to pass the Consequences for Juvenile Offenders Act which included an
amendment to require schools and libraries that receive
Federal "e-rate" subsidies to screen out any Internet
materials deemed "harmful" to minors. A corresponding proposal by Senator McCain has been approved by
the Senate Commerce Committee. However, a similar
policy requiring a public library to filter Internet access

I?.

Although many types of lnternet speech may provoke some
debate, it is the availability of sexually evplicit material on
the Internet that hasgenerated the most controversy.
was declared unconstitutional in Mainstream Loudoun
v. Board of Trustem (1988).

*

.J

State lawmakers are also passing legislation
regulating Internet communications. Since 1 997,
"fifteen states have passed legislation that regulates
lnternet use in some way in their schools" (Furlan,
1 999). However, if t h ~ state
s
legislation shares the
same constitutional ~nfirrnitiesas similar federal legslat~on,11will ultimately share the same fate. State
Ieg~slatorsare also bound by the U.S. Constitution's
First Amendment and, also, by any free speech provisions in their state constitution. To survive a constitutlonal challenge, legislation that infhnges on protected
speech must be directed to a compelling interest and
narrowly tailored to achieving that interest. Further,
this legslation must not be unconstitutionally vague, a
substantial challenge, given the nebulous nature of
human communications and divergent opinions regarding what constitutes protected speech. Merely prohibiti ng communications deemed "harmful," "offensive," or
"indecent" by government officials is not sufficiently,
narrowly tailored to provided, adequate due process
and to avoid impinging on protected speech.
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sellers realize that buyers are most likely to purchase
from sellers who get to the buyers first and who appear
to off-er something provocative, unique, or bizarre.
Vendors of pornography understand that their chances
of making a sale are much greater if their materials
appear at the top of the list of search results rather than
at the bottom. Further,frequent buyers of pornography
are more likely to select materials that seem to offer
something highly seductive and novel. Thesc market
factors dnve sellers of pornography to design websites
that are most likely to be prominently displayed m
search results and that initially appear to the buyer to
offer the most tempting and extreme materials. Although consenting adults have a legal right to communlcate indecent materials, a market4riven by efforts to
get to the customer first and to seduce and appeal to
the prurient curiosity for the bizarre-poses special
risks for children using the Internet.
Parents and educators are appropriately offended
by the possibility that their children may be exposed to
pornographic materials on the Internet. Nonetheless, it
is likely that pornographic materials will always be
available on the Internet. Government prohibitions are
,

h~storicallyineffective, expec~allywhen there is a
strong market for the prohibited product. For example,
government prohibition oPalcohol in the U.S.failed.
And. the extensive governmental efforts to control
narcotics has failed to eliminate access to illegal drugs
in the United States. Even in U.S. prisons, prisonersthe most rigidly controlled segment of the nation's
population-my still obtain 11Iegaldrugs. And government oftictals face an even greater challenge in attempting to control information in the cyberworld.
Further, the international nature of the Internet puts
much of the Lnternet's most extreme pornography
beyond the reach of U.S. jurisdiction.
But despite the difficulties associated with governmental conbol of Internet pornography, parents and
educators must protect their children from inappropriate
Internet materials. Children's accidental encounters
with htemet pornography are a disturbing reality facing
parents and educators. An innocent search by a child

children would be far outweighed by the potential legal
r~sks.Some ch~ldren-particularly older children-may
be act~velysearching for Internet pornography. However, if children are not actively seeking pornography,
encounters with pomographic materials generally fall
under the category of accidental exposure. As courts
have recognized, most operators of pornographic
websites have taken precautions to avoid accidental
exposure, including posting warnings on pages prior to
accessing the main website, and by requiring proof of
age prior to access through "adult check" services.
Although some irresponsible website operators do not
take these precautions and these precautions are not
foolproof, nonetheless, they provide some limited
protection for children on the Internet.
Government officials are also increasinglyrequiring
public schools to have effective screening software in
place to limit accidental exposure of children to inappropriate materials. Nonetheless, parents and educa-

Market factors drive sellers of pornography to design websites that are
most likely to be prominently displayed in search results and that intially
appear to the buyer to offer the most tempting and extreme materials.
could generate unwanted pornographic materials. The
use of common search terms by children such as girl,
boy, toy, beaver, horse, dog, and many other seemingly
innocuous search terms can produce search results
containinglinks to highly offensive, pornographic
materials. For example, the Britton study (1 998) found
that 16.8% of searches containing the term "girl"
contained pornographic materials. Further, a young girl
interested in equestrian activities who searches for
"girl" and "horse" is likely to retrieve some very
disturbing search results--including links to websites
related to bestiality. Moreover, children using the titles
of popular children's books and films such as Babe,
Black Beau@, Little Women, and many others, are
likely to retrieve search results that feature nude
women and men-sometimes engaged in indecent
sexual acts.
Despite the negative image of pornographers. it is
unllkely that most Internet pornographers are actively
marketing pornography to children. Because most
children do not have credit cards or significant funds.
the economic benefits of marke ting pomogmphy to

tors are ultimately responsible for supervising children's
use of the Intemet. Adequate supervision remains the
only real, safe haven for children on the Intemetgiven the dual necessities of protecting both children
and fieedom of speech.
Many parents and educators do not believe that
indecent Internet speech merits constitutional protection. But, as Justice Holmes recognized, the Constitution protects "the principle of free thought-not free
thought for those who agree with us but freedom for
the thought that we hate" (United States v.
Schwimmer, 1928, p. 655). There is no need to protect
popular speech. Only unpopular speech requires
constitutional protection. And, history clearly demonstrates that if government officials are granted the
power to censor speech, they will abuse that power.
Liberty is eroded as government officials use their
powers of censorship at first to "protect" the people
and then increasingly to silence their critics and cover
their misdeeds. It is only when the least popular
speech is protected that citizens may be sure that their
freedoms are secure.
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Freedom of speech is essential to liberty in a
democracy. The Court's decision in Reno v. ACLU
(1 997) resulted in a significant victory for advocates of
freedom of speech with a unanimous judgment that the
CDA was unconstitutional. The Court held that merely
invohng a governmental interest in protecting children
from inappropriate materials did not empower Congress
to "torch a large segment of the Internet community"
(Rewo v. =ICLLI, 1997, p. 2350). Congress' passage of
the CDA placed "an unacceptably heavy burden on
protected speech" (p. 2350). Further, although the
CDA restricted free speech. there was substantial
evidence that the CDA failed to protect children horn
pornography on the Internet. As the trial court found in
ACLU V. Reno (1996):
[Tlhe CDA will almost certainly fail to accomplish the Government's interest in shielding
children from pornography on the Internet.
Nearly half of Internet comrnunjcations originate outside the United States, and some
percentage of that figure represents pomography. Pornography from, say, Amsterdam will
be no less appealing to a child on the Internet
than pornography from New York City, and
residents of Amsterdam have little ~ncentiveto
comply with the CDA (pp. 882-883).
The Court in ACLU V. Reno (1996) also noted that
the CDA could cause pornographers to omit warning
labels on pornographic materials and relocate or remail
materials to evade detection, stating that:
Arguably, a valid CDA would create an
incentive for overseas pornographers not to
label their speech. If we upheld the CDA,
foreign pornographers could reap the benefit of
unfettered access to American audiences. A
valid CDA might also encourage American
pornographers to relocate in foreign countries
or at least use anonymous remailers from
foreign servers (p. 883, n. 22).

Evidence showed that in addition to being ineffect ~ v ethe
. CDA was superfluous in controlling obscenity.
As the Court noted in Reno v. ACLU (1997):
Transmitting obscenity and child pornography,

whether via the Internet or other means, is
already illegal under federal law for both adults
and juveniles.. ..In fact, when Congress was
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considering the CDA, the Government expressed its view that the law was unnecessary
because existing laws already authorized its
ongoing efforts to prosecute obscenity, child
pornography, and child solicitation (p.2347, n.
44).

In addition to federal laws, states also have laws
protecting minors from inappropriate materials. As the
trial court found in ACLU v. Reno (1 996):
The Government can continue to protect
ch~ldrenFrom pornography on the Internet
through vigorous enforcement of existing laws
criminalizing obscenity and child pornography.
.. .As we learned at the hearing, there is also a
compelling need for public education about the
benefits and dangers of this new medium, and
the Government can fill that role as well (p.
883).
Ilowever, in Reno v. ACLU (1997), the Court
clearly placed the primary responsibility for supervising
children on parents. As the Court noted, "It is cardinal
with us that the custody, care, and nurture of the child
reside first in the parents" (JY. 234 1 , n. 3 1). The Court
referred to its "consistent recognition of the principle
that the parents' claim to authority in their own household to direct the rearing oftheir children is basic in the
structure of our society" Ip.2341). This authority is
accompanied by the responsibility of providing parental
guidance and proper supervision of the activities of
children under their care (ACL U V. Reno. 1996, p.
857).
When parents place their children in schools, they
delegate part of their supervisory responsibilities to
educators. Accordingly, educators acquire a duty to
supervise the chldren in their care, including protec ting
these children from exposure to inappropriate materials
on the Internet (McCarthy & Cambron-McCabe, 1992,
p. 457). While the Internet offers tremendous educational potential, the presence of pornography and other
educationally inappropriate materials on the Internet is
an inescapable reality.
Following the Court's decision in Reno V, ACL U
(1997), the burden is clearly on parents and educators
to provide guidance and proper supemision for children
in the appropriate use of the Internet. As with all other
school activities, educators have a duty to properly

instruct and supervise students in their use ofthe
Internet so that they may safely participate and learn.
But, it should not be forgotten that students capable of
understanding and following reasonable school rules
also have a duty to obey these rules, and can be
pumshed for b o w i n g and willful disobedience. As
juveniles approach maturity, they must accept increased
responsibility for their own actions if they are to
become responsible adults. As the Court recognized in
Reno v. ACLU (1 997), "A child requires some sophistication and some ability to read to retrieve material and
thereby to use the Internet unattended" (p. 2336).
Children who are sophisticated enough to independently
search for and retrieve indecent Internet materials are
also likely to be sophisticated enough to understand
prohtb~
tions g v e n to them by their parents and educators and to choose between acceptable and unacceptable conduct. In the absence of this maturity, as the
t n a l court in ACLU v. Reno (1 996) found, "[Plarents
can supervise their children's use of the Internet or
deny their children the opportunity to participate in the
medium until they reach an appropriate age" (p. 883j.
To protect children in their care, educators should
consider whether any Intemet screening program i s
needed to keep inappropriate materials out of their
school. Further, educators should also adopt appropriate policies governing the use of their school's lnternet
resources. Concerning the adoption of appropriate
Internet use policies, various professional organizations
may offer useful lntmet policy suggestions for educators. For example, reacting to the Court's decision in
Reno v. ACLU (1997), the American Library Association (1997) stated in a press release that:
Like radio, movies and TV before it, the
lnternet has raised concerns about its possible
negative impact on children. To help address
these concerns,the American Library Association is launching a new campalgn to help
parents help their children be "webwise" in
connection with the Supreme Court ruling on
the constitutionality of the Communications
Decency Act.
,

In addition to other useful information, American
Library Association materials provide guidance concerning Internet safety for children and suggested
educational websites including a list of "50 Great
Sites for Kids." These and other similar resources
available on the Internet may be helpful in drafting an

appropriate school Internet policy.
Specific provisions of school Internet policies will
vary according to circumstances including the age and
rnaturi ty ofstudents, local community standards, and
other relevant factors. In some circumstances, restrict ~ v ehtemet policies may be justified while other
situations may require a more permissive policy.
Although the U. S. Supreme Court has not definitively
ruled on many aspects of students' free speech rights,
the Court's decisions in Hazelwood v.. Kuklmeier
(1 988), Bethel v. Fraser 1986), Board of Education v.
Pico (19821, and linker K Des hfoines (1969) seem
to indicate that while schools enjoy s~gnificant discretion
in limiting school-sponsored speech based on legitimate.
pedagogical concerns-such as the age and maturlty of
students and the context of the speech-the school's
discretion is not without limitations: and an adequate
justification for prohibiting students' ~ndividualexercise
of freedom of speech 1s necessary.
Nonetheless, schools may generally apply reasonable time, place, and manner restrictions to student
speech in schools, including the imposition of reasonable school htemet polrcies. Students unable or
unwilling to comply with reasonable school Internet
policies can be denied independent access or all
Internet access, and more serious sanctions may be
imposed when appropriate. Adequate notice of
Intemet policies should be provided and students
accused of policy violations should I>e gven appropriate
due process (Goss v. Lopez, 1975). Taking appropriate
precautions and adopting a carefully drafted, school,
Internet policy can help to protect both children and
freedom of speech while maximizing the tremendous
educational potential of the Internet.

Conclusion
Freedom of speech and a diverse marketplace of
ideas is essential to a healthy democracy. But, within
this great diversity of expression, there will always be
speech that is inappropriate for children. Government
officials cannot remove all materials that may be
inappropriate for children without impinging on protected speech. Further, the U. S. Congress has no
authority over speakers in other nations-rendering
U. S. efforts to control Internet speech largely ineffective. Technology may provide some protections for
children. Internet blochng technology may serve as
a useful aid in screening out some inappropriate rnaterials. But.ultimately, what is inappropriate for a
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his article reviews selected educational solutions
issues related to safety and violence in schools
dealing with public school violence. The authors
show strong associations with such factors as
the qual~tyof education a school provides, a
provide an educational framework for analyzing
school's ability to help students succeed
pol~cysolutions and prevention programs designed to
academically, the level ofparental involvement
combat violence. The article cogently discusses
in school life, and the percentage of low
reasons for school violence and frames the nature of
income or minonty students in a school (Met
school violence. Adm~nistrativeresponses rangng
Life, 1993; p.3).
from personal low intrusion to high intrus~onare evaluated. The realizat~onthat the problem is complex and
mu1ti faceted and that single, simple solutions are not
In the past, school violence has been seen as a
possible should undergird policy
~roblernconfined to a certain
and program development discussegment or segments of our
slons. The ideas espoused here
society; that it is a "Black
Assaults on teachers
encourage institutional and parproblem" or a "poor problem"
cnt/community c-tion
by p m
rosefrom 15,000 k
t
or a blight of the inner cities.
tecting the legal rights of all reBut, let us not delude our1955 to l l O , O W irt 1975.
spective parties. Implications for
selves-the violence is not
teacher preparation programs are
By 1992, assaults O H
happening just in select neighdiscussed, and models h a t may
b o r h ~ d or
s schools. Violence
teachers had increased to
be useful in developing violence
exists throughout our nation in
more than 250,000,
prevention plans and their implelarge and small commun~ties;
mentation are presented. In admiddle class, poor and affluent
dition, the authors recommend
neighborhoods: among all races,
policy guidelines for school district consideration to
religions, and cultural backgrounds (Bodine et al, 1W5).
address violence at all grade levels.
The Center for Disease Control and Prevention
(CDC)conducted a nationwide survey of students in
Educational Solutions to School Violence
grades 9- 12 to assess the prevalence of prior~tyhealthrisk behaviors among youth (including whether they
In recent months, the p n t and electronic media
carried a weapon at least once in the thirty days
have devoted a substantial amount of time and attention
preceding the survey.) The 1990 CDC Youth R ~ s k
to the issue of violence in the public schools. Recent
Behavior Survey showed 4.1 % (or one in twenty-four
studies (Met Life, 1993; NIH,1993) indicate that
students) reported carrying a firearm for fighting or
violence and crime is endemic in the public schools and
selfdefense during the previous thirty days. In the
that the ages of perpetrators of school violence are
1991 survey, this number increased to 5.5% (or one in
becoming younger. Violent acts in the public schools
eighteen students) (Novello, 1995). In the years 1950
are no longer the exclusive province of secondary
to 1975, the nation'sschool population increased by
education. The problem is moving to the elementary
86% while school arson increased by 859%. Assaults
level and particularly to the middle school.
on teachers rose from 15,000 in 1955 to 1 10,000 in
While the large majority of students and
1975 (Rubel, 1977). By 1992, assaults on teachers had
teachers feel safe and have not personally
increased to more than 250,000 (Met Life, 1993). The
been involved in a violent incident in and
Met Life study found one in ten teachers and one in
around their schools, teacher and student
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four students had experienced violence either in the
school or around the school.

Factors Contributing to School Violence
The factors contributing to violence In the schools
are numerous and complex. A study conducted by the
American Teacher (1993) found that teachers attr~buted much of the problem with student violence to lack
of parental supervision at home (71%), lack of family
involvement in the school (66%). and exposure to
violence in the mass media (55%). The same study
also found that students (33%) concur with the perception that lack of parental supervision at home 1s a major
contributing factor to school violence. However 34%
of students indicated that gang presence or group
membership and peer pressure was an equally important factor contributing to school violence. This perception is supported by a Department of Justice study
( U S . Dept. of Justice, 1993) that found that peer
pressure is the fastest growing cause of acts of violence among young people, whether in school or not.
The same study found that the ready avallab~l~ty
of
drugs and alcohol and youth involvement with them also
was a major contributing factor to school violence.
Availability of drugs did not vary significantly by
e thn~city, socioeconomic status, or geographic location
and that alcohol is the drug of choice among teenagers
and young adults. A study of social and religious bias
Ln American high schools conducted by the Lou Harris
Organization found an emerging trend of acts of
violence related to race and religon (Harris, 1993).
Seventy-five percent of the students polled reported
seeing or hearing about racial-lyor religiously motivated
violence in the school setting. What may be most
significant about this finding is that it constitutes an
Itlcrease from a s~milarstudy done earlier. While there
are numerous other factors contributing to violence in
the schools, these studies point out some of the less
obvious ones.

Framing Violence as a Scbool Problem
In The Metropolitan Experience, educational
h~storlanLawrence Crernin (1988) wrote that schools
were places of sanctuary during most of the first half
of the twentieth century. Schools were places where
students and all members of the community could go
and receive social and educational services and feel
safe from the mean streets and tenement buildings.
The Met Life study suggests that the "mean sheets"
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have come to the schools.

An increasing number of public schools are no
longer safe havens. A substantial number of both
students and teachers perceive the school as a violent
and unsafe place (Met Life, 1993). For the overwhe Iming majority of America's public schools, violence to other students, student gang activities, and
student assaults of school teachers and other school
officials continue to escalate annually. The "gun
culture" is profound for most urban and suburban
schools, and guns and violence are moving rapidly to
rural schools. Many school authorities are posturing
solutions to combat a future of increasing school
violence.
Violence is important to all of us in public education. First, because we are thoughtful, caring, human
belngs. As educators, violence is an important factor
because it has the strong potential to adversely affect
the ability of children to learn in school. Bodine et a1
(1 995) reminds us that the school counselors, social
workers, psychologists, teacher educators, principals,
and superintendents are in important positions to create
primary prevention programs. There are interventions
that can make a significant difference in breahng the
cycle of violence. Educators can become a leading
force in reversing patterns of conflict and aggression.
Success will depend on educators learning and applyng
new sets of shlls for managing and resolving conflict.
Teachers must adopt a new style of classroom management--one that fundamentally involves a shar~ngof
power with students so that students can learn how to
deal with their own disputes.

Administrative Responses
The dilemma of school violence requires careful
examination of both proposed solutions and the political
and legal problems emanating from these attempted
solutions. Professional educators and policymakers
must accurately balance or juxtapose the need of
school and society to have and maintain a safe learning
environment with the necessity of protecting the civil
liberties of all stakeholders.
Robert Rubel, executive director of the National
Alliance for Safe Schools, fears an administrative
overreaction to public pressure. He states that when
you can get to the point where your school is fully
secure it is no longer a school: It is a prison (Rotondo,
1992). The ideal administrative response to school
violence will achieve a balance between keeping the

school safe and promoting learning opportunities and
the obligation to protect the First and Fourth Amendments and all other civil liberties of the peaple who
need a safe school environment. While making the
school "a safe haven," this ideal adrmnistrative solution
will not infringe upon school stakeholder rights of free
expression, speech, and association as guaranteed by
the United States Constitution.
Solutions range from simplistic to draconian; span a
continuum from low to high levels of admnistrative
~ntrusioninto daily events, personal and legal liberties,
and activities; and acknowledge that school violence
has racial overtones (Lapoint, 1992).

evaluation of the results of such model programs is
available in the literature at this time. Some suggested
model programs are presented here as a help for those
seeking guidelines for beginning to address the problem
of violence. Coben provides the following as examples
of programs for consideration:
Students at either high or low risk of violence
can be trained as advocates for violence
prevention. Components of mentoring programs include identifying trainers and trainees
and instructing the participants in leadership
shlls, public spealong, and the relationship of
guns, drugs, and family d~scordto violence.

Regulatory Approaches
Regulatory approaches impose academic, civil, and
criminal penalties on certain unwanted behaviors to
lower the risk of violence. Common examples include
youth curfews, school policing, weapon carrying laws,
and community policing. Legal countermeasures to
reduce weapon carrying include laws regulating sales,
distribution,nature, possession, and use of firearms.
The success of any regulation, be it school policy or
state law, depends on support from the population it
serves and the level of enforcement. As a general rule,
courts are less likely to strike down attempts to control
student activity or expression when the level of administrative inhsion is low. However, many believe that
regulatory responses are a band-aid approach to the
immediate problem and do not address the underlying
issues that are the root cause of school violence. For
these reasons, the authors posit that in order to effectuate long-term change that will diminish violence in the
schools, an educational rather than regulatory approach
is needed.

The largest and best documented school-based
educational program for violence prevention is the
Resolving Conflict Creatively Program based in New
York City. The program emphasizes conflict resolution
and intergroup relations. It has been operating since
1985; and in 1993, it served 225 schools, 4,000 teachers
and adm~nistrators,and 120,000 students nulionwide.
The program's primary strategy for effecting change In
school violence involves professionaI development of
teachers, administrators, school personnel, and parents
in methods for handling conflicts. This program offers
a training course and curricula to teachers m conflict
resolution, provides consultations to the classroom.
offers parent workshops, and establishes studendpeer
mediation programs. Although not yet document~ngany
quantifiable change in student violence, the program
has been positively accepted by teachers and can b t
integrated into the school routine.
Several types of therapeutic programs have been
developed for victims or observers of violence events.
Such programs may assist in breaking the cycle and
learning of violence. Examples of therapeutic programs include foster care programs for abused youth,
respite day care for short-term reaction to problems,
and crises management services to deal with a violent
event.
Recreational approaches also may reduce risk by
providing alternatives and promoting camaraderie.
Examples include clubs, after-school programs, evening
and late-night sports leagues, and camps. For example,
in the Midnight Hoops Program in Columbia, S.C., boys
and girls (ages 12-18) parhcipate in late-nightorganized
leagues on weekend evenings. The literature is conflicting, however, on the role of physical fitness programs in decreasing the risk of initiating adverse

Educational Solutions to School Violence
Coben et al. (1 994) provides an excellent review of
the problem of violence in public schools and summarrzes exist~ngknowledge on school violence prevention.
violence prevention programs that use educational,
regulatory, technological, or combined approaches are
reviewed.

Educational Approaches
Coben et al. report that one promising area involves
peer education and mentoring. Some authors refer to
educational approaches as perhaps the most effective
way of intervening in school violence. Very little
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behaviors such as weapon carrying or substance abuse.
Some environmental controls to reduce weapon
carrying appear useful:
In the Baltimore (Md.) City School District,
dress codes aimed at both reducing the risk of
theft and concealing weapons contributed to a
lower incidence of tlrearm and weapon-related
~ncidentsaccording to the school system.
Cases dropped from 55 to 35 to 28 over three
years.
Unannounced use of portable metal
detectors m New York City was associated
with reductions in weapon carrying at 13 of 15
schools (personal communication horn Renee
Wilson Brewer, Adolescent Violence Prevention Resource Center, October, 1994). This
program was conducted in conjunction with
other violence prevention curricula, peer
mediation, and crisis intervention teams emphasizing the role of multifaceted prevention

efforts .

schools with community-based crisis intewention,job
counseling, recreational opportunities, and modification
of the environment is the Community Youth Gang
Services in L o s Angeles, California. This school-based
curriculum, which educates students to avoid gangs, is
supplemented with community-based crisis intervention
teams who help extsting gang members resolve disputes peacefully. Community volunteers and agencies
provide alternatives to gang membership.
There is a need for program evaluation of
these educational solutions to school violence. Few
school-based violence prevention programs have been
adequately evaluated. A report by the Carnegie
Council on Adolescent Development noted the rudimentary nature of the evaluations. Few violence
prevention programs even collect evaluation data. In
these cases, data collection has been limited to measures of the attitudes of individuals who complete the
program or the number of services provided. No
programs exist with solid data on the behavioral outcomes regarding violence by program participants.

The largest and best documented school-based educational
program for violence prevention is the Resolving Conflict
Creatively Program based in New York City.
An approach that combines education in the school
with community action is the Violence Prevention
Project (a primary and secondary prevention and
education program in Boston, Massachusetts) based on
the previously discussed Violence Prevention Cumculum for Adolescents. The curriculum design allowed it
to be adapted for use in non-school settings; thus, it
became the foundation for the Violence Prevention
Prolect. The project provides a combination of services such as a community-based education progam, a
tralnlng program for junior and senior high school
teachers, counseling and referral services for high-risk
youth, communitycoalitions, public information about
violence, and a youth leadership development program.
Training and educational materials also are provided to
hospitals and communities. Propam evaluations show
some changes in knowledge and attitudes among
students who complete the program and some limited
shift in self-reports of fighting.
A second program that combines education in the
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Most interventions are aimed at changng attitudes
about vtolence or increasing social shlls for handling
conflict. Only limited evidence, however, addressed the
slrength of the relationship between these types of
changes and violent behaviors. Several projects,
however, developed detailed curricula, offered sound
rationale about their approach, and documented their
implementat ion efforts.
Walker (1995) provides a review of five research
reports on programstmodels for preventing violence in
schools. The first report is by Suarez on characteristics
of safe schools: the second on how to proactively
prevent and defuse violence, by Curcio and First; the
third work by the Committee for Children (Seattle,
Washington) l o o b at a violence prevention curriculum
for grades 1-3; the fourth looks at successful schools
by the office of Educational Research and Improvement, U.S. Department of Education; and the fifth
reviews research concerns reducing school violence in
Florida, by Kadel et al. (1 993).
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Suarez summarizes research on the characteristics
of safe schools in four areas: students, structure and
environment, policies, and involvement in the community.
In regard to students, safe schools:
Have personnel to support students, staff,
and parents. These personnel might be school
employees (counselors, psychologsts, nurses,
and tutors), but they may also be from the
community.
Offer instruct~onto all srudents concerning
self-awareness, social relationships and shlls,
and personal development.
Create and maintain a perception of
belonging and cornmitrnent to the school.
Recognize students when they succeed in
academics, sports, or interpersonal activities.

The use of technology as an
educational solution for creating
safe schools is in creasing
throughout the nation with the
enactment of the laws and
funding by the 10YdCongress.
Concerning strucaire and environment, safe
schools have:
Principals who are strong leaders in
creating a positive social environment that
envelops all staff and students.
An administrative structure that is open
and flexible rather than closed and rigid.
Cohesiveness among the school's teach~ng
staff and administrators.
A focus on curriculum geared to the
academic, cultural, and developmental needs of
the students.
Classroom environments emphasizing
cooperation, not competition, where students
feel safe to take academic risks.

Activeinvolvementofstudents,staff,md
parents in meaningful decision-making.
High expectations for academic performance and personal behavior.
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Adequate supemsion in classrooms and
elsewhere on school property.
A relatively small number of students, or
division of large schools into smaller units.

Related to policies, safe schools provide:
Rules that are firmly enforced, fairly
administered, and w e l l - h o w by staff, students, and parents.
Effective discipline with participation of all
school staff, involvement of students in problem-solving, and a focus on remedying causes
of disorder rather than addressing only the
symptom.
Consequences for inappropriate behavlor
that are used as helpful feedback and learning
experiences rather than short-term punishments.
Finally, related to community involvement, safe
schmls:
Cooperate vigorous1y with community
agencies to provide services and contacts for
students.
Actively promote and eagerly accept
parent involvement in the school.

Curcio and First divide school violence into three
categories: student-to-teacher, teacher-to-student, and
student-to-student, These authors offer strategies for
violence prevention in five areas: racial and ethnic
group confl ict, guns and other weapons in schools, gang
activity, sexual harassment or assault, and bullying or
intimidation.
Prevention of racial and ethnic group conflict
should begin the first day a student enters the classroom, say Curcio and First; and they offer four prevention strategies:
Design a consistent program of cumculum
development to confront stereotyping and
encourage cross-cultural understanding.
Provide students and staff with regular
opportunities to discuss prejudice and ethn~cor
racial conflict in an atmosphere that emphasizes shared values of fairness, democracy, and
honesty.
Find ways of grouping students to provide
opportunities for learning the skills of group
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dynamics and conflict resolution.
Take proactive steps to reach out to the
minority community in ways that improve
communication and overcome parent reluctance to be involved in the school.
To prevent gun and other weapon-related
violence, Curcio and First suggest that schools:
Write and implement firm policies on
consequences of carrying guns and other
weapons to school.
Include in the curriculum a handgun
violence prevention program such as Straight
Talk about Risks (STAR), a pre-K through 12
curriculum available from the Center to Prevent Handgun Violence in Washington, D.C.
Train teachers to defuse potentially dangerous situations.
Address the low self-esteem that often
underlies the need for carrying a symbol of
power such as a handgun.

Curcio and First note that gangs can fill a vacuum
of acceptance in youngsters' lives. Preventing gang
involvement means helping children experience success
in school and cultivating in them a sense of belonging in
a positive peer culture. The authors suggest that
administrators provide an after-school program of
sports and other activities and work to involve students
who are particularly vulnerable to the lure of gangs.
Sexual assault and harassment are rooted in
sexual inequality, stereotyping, and the roles offered or
denied to girls and boys. It is most effective to begin
addressing these issues while students are still in
elementary school. Curcio and First suggest that
educators:
Define as harassment and prohibit behaviors such as catcalls, wolf whistles, and uninvited touching.
Create opportunities to discuss fairness,
equity, and justice in relationships between boys
and girls.
Provide a sexual abuse prevention curriculum, begnning in hndergarten.
Define abuse broadly and emphasize that
children can be abusive toward one another.
Finally, Curcio and First advise school staff not to
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accept bullying and intimidation among school
children as just "part of the way children are." Three
proactive preventive measures can nip violence propensities in the bud:
Begn, through training and discussion, to
heighten adult and student awareness of the
unacceptability and serious effects of bullying
behavior.
Provide opportunities for every child to
attain le ptimate status. Avoid ability grouping
which can erode the status of students in lower
groups.
Emphasize cooperation over academic
competition so that all students can experience
success and belonging.
Train students and staff in peaceful conflict
resolution methods and expect everyone to use
them.

From Seattle, Washington, The Second Step
Violence Prevention Curriculum for grades 1-3 is
designed to reduce impulsive and aggressive behavior
in children ages 6 through 9. It is part of a series that
includes curricula for preschool/kindergarten and
grades 4-5 and 6-8.

Students who have empathy
for others 'feelings and
point$ of views ape less
likely to misunderstand and
become angry at their peers.
I

Lessons in the curriculum are based on research
that has defined the sh1I deficits that put children
at risk for violent behavior. These deficits include a
lack of empathy, impulse control, problem-solving,
anger management skills, and assertiveness. The
curriculum developers believe that chldren learn to
act pro-socially, in the same ways they learn to act
anti-socially (through modeling, practice, and reinforcement) and use these techniques to teach children the
skills needed to implement pro-social behavior. AH
children benefit, directly or indirectly, from the resultmg
improved school climate. Students who have empathy
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for others' feelings and points of view are less likely to
misunderstand and become angry at their peers. They
also are less l~kelyto hurt others.
Research also indicates that children can be taught
anger management at an early age if they learn how to
recognize their anger triggers and cues, gwing them
opportunities to practice using "self-talk"to calm down
or prevent the onset of angry feelings. The Seattle
School District piloted the Second Step series in 1988.
Results indicate that empathy, problem-solving, and
anger management skills were significantly enhanced
among participants resulting in a positive change in the

Stafl/Studenf ReEalionships: Interpersonal
relationships flourish in schools with a strong ethic of
caring. Students tell researchers that their teachers like
them and care about them and that they value their
teachers' opinions. Teachers at such schools report
knowing more students, including many not in their
classes, and experiencing higher levels of student
cooperation and support.
Note: To obtain a summary report of Second Step
pilot projects, write to Research and Development,
Committee for Children, 172 20" Avenue, Seattle, WA
98 122.

Thisperception is supported by a Department of Justice study that
found that peer pressure is thefastest growing cause of acts of
violence among youngpeople, whether in school or not.
classroom climate.
In 1989, the nation's governors and President Bush
adopted eight National Education Goals. This document is a synthesis of the research aimed at helping
schools attain Goal 6 1 0 have every school free of
drugs, alcohol, guns, and violence. The Report notes
that student misbehavior and violence often have
common origins. Continual disruptions in the orderly
flow of the school day can create a climate in which
violence can m p t . Therefore, it is more effective to
prevent violence by cultivating a nurturing environment
than to concentrate on contro I ling student misbehavior.
Research has uncovered three important differences
between schools that create a nurturing and orderly
climate and those that fail to do so.
Goals: In schools that emphasize an academic
mission, students are more engaged and spend more
time doing their work. Teachers have a higher sense of
mastery, have higher expectations for their students.
derive more satisfaction from their work,report less
absenteeism, and tend to have more positive interactions with students. These student and staff characteristics make it more likely that student time and energy
are invested in legitimate school purposes rather than in
a negative peer culture that might sanction violent
behavior.
Rules and Procedures: Students and teachers feel
safe in schools which have dear discipline standards
that are firmly, fairly, and consistently enforced.
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The research report on school violence in Flortda
reviews a wide range of "usable research" about how
to reduce school violence. The authors suggest that
principals can play an important role in violence preven-

tion if they
Maintain a high profile by walking the halls
and school grounds regularly.
Frequently visit classrooms and make
themselves readily available to teachers,
students, and parents.
Express sincere feelings toward students, a
genuine interest in their lives, and a belief in
their potential for success.
Develop relationships with student leaders
who tend to affect the school climate either
negatively or positively in order to influence
their activities and enlist their support.
Spearhead the development of a definitive
crisis management plan for dealing wlth the
possible intrusion of violence from the community into the classroom.
Link out-of-school suspensions for violent
student behavior with long-term preventive and
rehabilitative strateges.
Principals who follow these guidelines can cool the "hot
spots" in their school climate with friendliness, fairness,
and firmness. ensuring that their school is a safe haven
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for its students and staff. As stated earlier, court
decisions and federal and state legislation that mandate
the right to a safe school must be balanced with the
constitutional rights of individuals.

Technological Approaches
The use of technology as an educational solut~on
for creating safe schools is increasing throughout the
nation with the enactment of the laws and funding by
the 1031dCongress. Townley and Martinez ( 1 995)
report the 103d Congress made safe schools a national
priority. This Congress approved a crime bill that
authorizes millions of dollars in federal aid to be spent
to police the nation's schools. For the first time in 26
years, violence/fighting/gangs tied for first place as the
biggest issue facing public schools, according to the
annual Gallup Poll on education (1994).
Trying to cope with the increase in school violence,
schools have employed security guards while state
legislatures have passed laws that require expulsion of
students for a litany of violations. Ways to reduce
vlolence through the use of state-of-the-art technology
IS being explored. Examples range from increased
availability of telephones and two-way radios to the
lncorporahon of newer technologies such as computers,
d~git~zed
cameras, scanners,metal detectors, and video
cameras.
Some examples of present use of technologies to

create safe schools art: simple computer programs that
provide sch001s with a student database which could
~ncludeinformation about suspensions,expulsions,
conv~ctions,and computers that link schools to district
offices and law enforcement agencies. Digtized
cameras hold images that can be down-loaded onto a
computer. 1Ihe picture can be matched with the
database to determine further identification and can be
transm~ttedby computer to the police if action is
needed. Computer scanners can mansfer photographs
and written or typed documents to the computerized,
student database. Metal detectors (free-standing and
hand-held) have become a great asset to school
administrators in maintaining a safe campus. Obviously, as stated earlier, school personnel must be
viglant in the proper use of metal detectors and related
technology to ensure that student rights are not violated. Video cameras can be very helpful in reducing
the increased costs of vandalism and theft. The
strategic placement of video cameras in halls and
parking lots could deter this type of criminal activity and

I
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assist in apprehending the culprits. Districts must
establish safeguards to ensure student and staff privacy
and protection of legal rights.
South Carolina State Department of Education
( 1994) has produced a proposal of what schools can do
to reduce criminal incidents on school grounds, on
buses, and at school functions to improve the school
climate. This report was a result of a committee of
teachers, school ofic~als,police officers, attorneys,
local and state government people, parents, and others
from the community. Some helpful recommendations
found in the proposal include deve toping and implementing a comprehensive safe school plan, establishing
a district safety plan, and supplying needed resources
and training to local school districts.

What Schools Can Do: Recommendations
Things have changed in society, and schools reflect
the various changes in society. One of these changes
is the very important issue of school violence. When a
school becomes unsafe, we must look at the conditions
in the community as a whole to truly understand and
address the school atmosphere.
The amount and corrosive effects of violence in the
public schools cannot be ignored. Administrators and
school authorities must develop an affirmative program
for dealing with violence in the schools while protecting
the Constitutional rights of their students. Violence cuts
across racial, gender, ethnic, and economic categories.
The realization that the probIem is complex and multifaceted and that single, simple solutions are not possible
should fiame all policy discussions. Recommendations
for developing an affirmative program include, but are
not limited to, the following that schools can do.
Develop and implement a comprehensive
safe school plan (Coben, 1994; Walker, 1995).
Adopt comprehensive anti-violence,
interventiodprevention curricula and conflict
resolution programs which may include peer
mediation, parenting and caring p r o m ,
problem-solving experiences, and shll development in listening, communicating,and empathizing (McDerrnott, 1994; Savermein, 1995).
View youth vlolence in terms of health and
science, as well as politics and philosophy
(Novello, 1995).
Emphasize prevention that focuses on
children and community and recognize the

Student-on-Student Violence:
School District Liability Under Federal Law
Patrick D. Pauken
Bowling Green State University

chools, students, and school personnel are caught violence, much of the federal case law and statutory
in a crossfire of violence. In response, schools
interpretation of student violence and school liability
work to reduce or eliminate violent behavior
involves peer sexual harassment. Employees and
among students by implementing anti-violence meastudents typically file sexual harassment claims under
sures including dress codes, weapon and drug searches, Title IX of the Education Amendments of 19725and
police presence on campus, stricter discipline, and peer
Section 1983 of Title 42 of the United States C ~ d e . ~
mediation and conflict resolution pr0grams.l With or
The United States Supreme Court, in its Spring
1999
.
.
without these anti-violence programs, however, schools
term, spoke for the first time on school districts' liability,
run the risk of incumng legal liability for the injuries
under federal law, for harassing acts of students
and/or property damage suffered by students at the
perpetrated on classmates.' In Davis v. Monroe
hands of violent classmates.
County Board of Education, the Court held that a
On one end of the crossfire, schools must defend
private Title I
Xaction may lie against a school district
their anti-violence actions against allegations that these in cases of peer sexual harassment when the district is
policies violate the First, Fourth, Fifth, andor Fourdeliberately indifferent to h o w n , sexual harassment
teenth Amendment's rights of
that is so severe, persistent, and
student^.^ In any case, getpervasive that it deprives the
tough tactics such as zero tolvictims of access to the educaThefirst prong of the
erance policies and periodic,
tional benefits and opportunities
state-created danger test
sweeping, weapon searches
provided by the school.BWhile
might result in unforeseen and
the decision in Davis may be
requires that the school
unintended outcomes that unlimited to peer sexual harassaffirmatively act to
dermine the schools' commitment cases filed under Title IX,
ment to basic democratic valthis ruling has opened the door
create the danger or
u e ~ . ~
to a deeper discussion of school
render the student more
On the other end of the
district's liabilitv for other forms
crossfire, schools and school
of
student violence including
vulnerable to the danger.
personnel are concerned about
studentan-student shooting
legal and financial liability for
deaths.
On April 20, 1999, two Littleton, Colorado, high
the actions of their students, despite the fact that they
have only limited contTol over students.' In other words, school students shot and lulled one teacher, twelve
a school may be caught for alleged inaction when a
classmates, and then themselves? The massacre at
student is injured by the violent act of another and sues
Columbine High School in Littleton, Colorado, i s
the school district for negligent supervision; unconstituanother burnp in a bloody road of school shootings over
the past few years, adding to a list that includes incitional deprivation of life, liberty, or property (committed
under "color of state law"); or a general failure to
dents in Jonesboro, Arkansas; Paducah, Kentucky;
Pearl, Mississippi; and Springfield, Oregon. In light of
protect students.
Under federal law, school districts' liability for
the decision in Davis, the recent school shootings, and
injuries suffered as a result of studentan-student
the resulting lawsuits against young perpetrators, their
parents, gun manufacturers, movie companies, Internet
violence may be based on statutory andlor constituservice providers, and video game designers and
tional mandates. While there are many types of student

-
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d~stnbutors,a discussion of potential, federal liabilityof
school districts for their role in student violence is
imperat~ve.'~
With or without a statute specifically
addressing such liability, IS there a deliberate indifference standard waiting to greet the schools brought
down by violent tragedy? For the skeptics who thought
district liability under Title IX for the acts of third
parties was not possible, will the federal courts soon
find public school districts liable under the "special
relationship" and "state-created danger" doctrines of
Section 1983? This article addresses these questions.

Statutory Law: Title IX and Related Judicial
Decisions from the Supreme Court
Title IX of the Education Amendments of 1972
states, in pertinent part:
No person in the United States shall, on the
basis of sex,be excluded from participation in,
denied the benefits of, or subjected to discrimination under any educational program or
activlty receiving Federal financial assjstance.'
There are several landmark Supreme Court cases that
affect the law of sexual harassment in school^.'^ These
cases establish a trend in the courts that recently
culminated in a decision rendering schools liable for the
sexual harassment of students against students. These
cases raise the issue of similar liability for other forms
of student violence.
Initially, the Court's decision in Cannon v. Universiy of Chicago established the right of plaintiffs, under
Title UI. to pursue a private cause of action against
defendants who are receiving federal financial assistance and are allegedly discriminating based on sex.In
Cannon, a female medical school applicant, who was
denled admission to the University of Chicago and
Northwestern University, brought suit under Title IX
charglng the universities with sex discrimination. En
finding the private right to pursue a sex discrimination
claim under T~tleIX,the Court analogized Title LX to
Title VI ofthe Civil Rights Act. According to the Court,
because Title IX is nearly identical to Title VI of the
C~vilRights Act, it should, therefore, be interpreted and
enforced similarly. The language of Title IX merely
replaced "race, color, or national origin" with "sex."
Title VI had already been interpreted to provide a
pnvate remedy; the Court assumed that Congress
h e w this and intended the same application.13
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Furthermore, implication of a private remedy would
assist in achieving the statutory purpose of preventing
sex discrimination in publicly-supported education."
In Franklin v. Gwinneti County Public Schools,
the Supreme Court addressed the applicability of Title
IX's federal remedy to sexual haras~ment.'~
In
Franklin, a female student was subjected to continual
sexual harassment by her teacher/coach. Teachers and
administrators were aware of and investigated the
harassment but took no action to halt it. The Court held
that T~tleIX provided an implied right to recover
damages for intentional statutory vi~lations.'~
In Gebser I! Lago Usla Indrpendeni School
District, the Supreme Court again addressed school
district liab~lityunder Title IX for teacher-to-student
sexual harassment. The case involved a two-year
sexual relationship between a student, Gebser, and one
of her teachers. Gebser had not reported this relationship out of fear of retaliation. The two were discovered
having sex, and the teacher was terminated.'' Following from the requirement that Title LX provide clear
notice of liability for proscribed conduct, the Court
fashioned a rule that required the district itself to have
actual knowledge of the harassment before an action in
damages could proceed.Ia According to the Court,
voluntary compliance with fundingrequirements and
conditions of Title I
Xis not possible if the funding
recipient is held liable for unhowing discrimination. A
standard of constructive notice over actual notice
would destroy this compliance opportunity. Ul tirnately,
the Court held that "a damages remedy will not lie
under Title M.unless an official who, at a minimum, has
the authority to address the alleged discrimination and
to institute corrective measures on the recipient's
behalf, has actual knowledge of discrimination in the
recipient's program and fails adequately to re~pond."'~
Reflective of the societal concern for employeremployee sexual harassment, lawsuits for teacher-tostudent and, increasingly, student-to-student sexual
harassment are more common today. According to
Sylvia Hemam Bukoffsky "[wlhen school districts fall
to stop the offensive behavior, student victims of sexual
harassment increasingly seek redress by filing suits
against school districts and personnel in federal and
state courts, pursuing money damages under Title
IX..."20In Davis v. Monroe County Public Schools,
a fifth-grade classmate of plaintiff LaShonda Davis
sexually harassed her,both physically and verbally, for

about six month^.^' The incidents occurred primarily in
classrooms and in physical education class. The
plaintiff told her teachers and her mother after each
incident, and her mother called the school on all but one
of the occasions. Requests for protection went unfulfilled. The mother called the principal. They met; action
was promised, but none was undertaken. Requests to
have LaShonda's desk moved away from the alleged
harasser were denied for three months. The school
never disciplined the harasser even though the student
did plead guilty to sexual battery. LaShonda's grades
dropped considerably, and she wrote a suicide note in
April, 1993. LaShonda and her mother filed a lawsuit
claiming sexual harassment, and asked for damages
under both Title IX and Section 1983.22 The District
Court dismissed these claims.23On appeal, a divided
Eleventh Circuit Court of Appeals re~nstatedthe

statutory notice, should not be liable for the actlons of
non-recipients (students). Following this, the majority
did not hold the recipients liable for the harassment
itself. Instead, schools are l~ablefor their failure to
react appropriately to peer harassment once they find
out about it. As the Court concluded in Gebser, recipients can be liable in damages only where their own
deliberate indifference effectively "causes" the dis~rirnination.~~
According to the Court, the deliberate
indifference standard, in both Davis and Gebser, is
high enough to eliminate the "risk that the recipient
would be liable in damages not for its own official
decision but, instead, for its employees' independent
actions."ZpThe Court further justified its standard by
arguing that the recipient w ~ lnot
l be directly liable for
indifference where it has no authority to take remedial
action. Under Title IX, the harassment must occur

A school may be caughtfor alleged inaction when a student
is injured by tihe violent act of another and sues the school
districtfur negligent supervision.
-

claim.14And on re-hearing, the Eleventh Circuit reversed and reinstated the d i s r n i s ~ a l . ~ ~
The Supreme Court reversed the Circuit Court
decision, and found, for the first time, a school district
liable for the violent, harassing acts of students against
other students. More specifically, the Court held that a
private Title IX damages action may lie against a school
board in cases of studentsn-student harassment, but
only where (I) the funding recipient is deliberately
indifferent to sexual harassment, (2) the recipient has
actuat knowledge of the harassment, and (3) the
harassment is so severe, pervasive, and objectively
offensive that it d e p v e s the victim of access to the
educational opportunities or benefits provided by the

True to the tradition of Title TX and the court's
decisions interpreting it, the Court noted that pnvate
damages are only available under Title IX where
recipients of federal funding have adequate notice from
the Congress that statutory violations render them
financially liable to private parties.27In other words, in
return for receiving federal funds, a recipient agrees to
follow certain imposed conditions. In response, the
school offrcials argued that funding recipients, without
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under the programs or activities of the recipient. In
other words, the harassment must occur in a context
that is subject to the school's control--control of both
the setting and the harasser. In Davis, the harasser
was a student, and the bulk of the misconduct occurred
in school. Schools are custodial and tutelary. They have
disciplinary authority to deal with the harassers.'*

ConstitutionalLaw: Section 1983
Section 1983 of TitIe 42 of the United States Code
provides:
Every person who. under color of any statute,
ordinance, regulation, custom, or usage, of any
State or Territory...subjects, or causes to be
subjected any citizen of the United States or
other person within the jurisdiction thereof to
the deprivation of any rights, privileges, or
immun~tiessecured by the Constitution and
laws, shall be liable to the party injured in an
action on law, suit in equity, or other proceeding
for redress."

In 187 1, the United States Congress passed section
1983 in response to post-Civil War violence against
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Blacks in the South.'* Section 1983 provided a federal
remedy for civil rights violations if state courts and
other laws did not adequately or fairly protect the rights
of citizens.?'Section 1983 provides no substantive
constitutional rights; it provides only a remedy (monetary or injunctive) for governmental dewvation of
those rights." In peer violence cases, for example,
student-plaintiffs typically argue that their Fourteenth
Amendment due process rights have been violated (e.g,
a deptivat~onof their life, or liberty interest in freedom
from danuge to bodiIy integrity)." Mere negligence is
~nsufficientto establish a constitutional tort under
Section 1983.
The language of Section 1983 has been interpreted
broadly. For example, a government official, including
one employed by a public school district, is acting
"under color of state law" whenever he or she is
performing his or her official duties or is acting in his or
her oficial capacity, whether or not the conduct is
legal.3bThe Supreme Court, in Monelf V, Department
of Suc>ia/Services,held that both individual school
officials and school boards are included in Section
1983's definition of "person."" The Court held also that
Section 1983 liability could be based on a "governmental custom" even if such custom does not receive
tbrmal approval by the governing body of the state
actor.38This may open the door to school distnct's
liability in Section 1983 cases if plaintiffs can show that
the schools know or should h o w a violent atmosphere
exists and have not done enough to correct it.I9 To
date, however, showing that deliberate indifference
amounts to a custom or policy is difficuIt outside of
peer sexual harassment case^.^
In 1975, the Supreme Court decided an important
case that opened the door to public school liability under
Section 1983. In Wood v. Strickland," a principal
suspended three high school students for "spiking" the
punch at a meeting of the school's extracurricular
clubs. The board of education, instead, voted to expel
the students for three months. The parents of the
students were told not to contact any board members in
advance of the vote; none of the parents attended the
meeting where the vote took place." The Court held
that a school official is not immune from liability under
Section 1983 "ifhe knew or reasonably should have
known that the action he took within his sphere of
official responsibility would violate the constitutional
rights of the student affected, or if he took the action
with the malicious intention to cause a deprivation of
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constitutional rights or other injury to the st~dent."'~
The Court held that government actors are not charged
with "predicting the future of constitutional law."
However, they are expected to act within the basic,
unquestioned, constitutional rights of their students."

DeShaney v. Wirtnebago County Department of
Social SewiceP
To state a claim under Section 1983, a plaintiff
must allege a violation of rights secured by the Constitution or laws of the United States and demonstrate
that the alleged deprivation was committed by a person
acting under color of law. The rights guaranteed by the
Constitution are primarily negative rights or limitations
on behavior. That is, government officials must refrain
from conduct that unconstitutionally interfereswith the
rights of cit~zns,incluhng Fourteenth Amendment's
life, liberty, or property rights. Arms of the government
have few aftirmative constitutional duties to meet. In
other words, the Constitution generally does not require
state actors to engage in certain or specified conduct.&
Important for the purposes of this discussion, courts
have held that there i s no affirmative constitutional duty
on the government to protect individuals from infringement of life, liberty, or property at the hands of private
third parties. These holdings, to date, include private
acts of violence. As will be discussed below, however,
there are at least two exceptions to this rule: the
government may owe this duty of care if (1) a special
relationship exists between the government actor and
the plaintiff, or (2) the government has created the
danger that caused the injury or 10~s.'~
In DeShaney, a father subjected his son to a series
of beatings. The county social services department took
various steps to protect the child, but made no attempt
to remove him from his father's custody. The child
ultimately suffered beatings severe enough to render
him profoundly retarded. The Court held, against a
Section 1983 action, that the county department of
social services did not violate the child's substantive
due process rights. According to the Court, the substantive Due Process Clause is a limitation on the
govement's power to act, not a guarantee of certain
minimal levels of safety and security. The purpose of
the Due Process Clause is "to protect the people from
the State, not to ensure that the State protect them
from each ~ t h e r . " ~
Addressing the special relationship question, the
Court held that the State's knowledge of the danger

and its expressions of willingness to protect the child
did not establish a "special relationship" sufficient
enough to create an affirmatwe constitutional duty to
protect. Addressing the state-created danger question,
the Court found that despite the awareness of the
danger, the State did not create the danger,nor did it do
anything to make the child more susceptible to the hami
suffered. In an important statement, the Court held that
the Due Process Clause does not transform every tort
committed by a state actor into a constitutional violation .49
The DeShaney court distinguished Estelle v.
Gamble (imposing on the government an affirmative
duty to protect inmates, due to a "special relationship"
between the inmate and the state) and Youngberg v.
Romeo (a similar duty to protect those involuntarily
committed to mental institutions). According to the
Court, a special relationship exists when the government has custody over the i n d i v i d ~ a lIn
. ~other
~
words,
the state assumes a duty of care "when the State by
the affirmative exercise of its power so restrains an
individual's liberty that it renders him unable to care for
The Court in DeShanq stated that "it i s the
State's affirmative act of restraining the individual's
freedom to act on his own behalf-through incarceration, institutionalization, or other similar restraint of
personal liberty--which is the deprivation of liberty
triggering the protections of the Due Process
Clause .">?
Using Ddhaney as a backdrop, many courts have
held that public school disbicts do not stand in a "speclal relationship" with their students and, therefore, owe
no constitutional duty to protect students from the
v~olentacts of other st~dents.~?
Similarly, these courts
hold that public schools are not liable for creating the
danger that causes the harm to student vict~rnsof
violence. After the recent wave of school shootings,
however, future rulings in similar cases may render the
schools liable.

The Special Relations hip Doctrine
Many commentators, chi Id advocates, and plaintiffs' attorneys disagree with the DeShuney ruling and
or its application in school settings. They argue that
"other similar restraint of personal liberty" should be
enough to establish a special relationship between
school and student and, therefore, an affirmative duty
on the part of a school to protect its children from the
violent acts of other
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Largely, however, the distinction on the special
relationship issue today remains with who the perpetrator is. If the perpetrator is a school employee, the
courts are more likely to find that students are in the
custody of the schools, and to hold schools liable under
Section 1 983.55In Doe v. Taylor Independent School
District,the United States Court af Appeals for the
FIfh Circuit found a special relationship: "School
superintendents and principals have a duty to police the
halls of our public schools to insure that school children,
who are obliged to attend. have an opportunity to learn
and study in a school environment free from sexual
molestation and harassment."'~Furtherrnore,
"[plarents, guardians, and the ch~ldrenthemselves have
little choice but to rely on the school officials for some
measure of protection."'' On the other hand. if the
perpetrator is another student, the courts are likely to
find in favor of the
In fact, nearly all courts
have held, under Section 1983, that students do not
possess a constitutional right to protection from the
violent acts of individuals who are not school offtcials,
particularly the violent acts of other s t ~ d e n t s . ' ~
Recall the majority's argument in Davis v Monroe
regarding the denial of access to and benefits of school
programs and activities resulting from deliberate
indifference to peer harassment. It may be meresting
to parallel this argument with the statements from Doe
V, Taylor regarding the school's duty to insure a safe
atmosphere conducive to learning and fiee From
harassment. Should the statement regarding the
school's duty to "police the halls" and "insure [the]
opportunity to learn and study" be interpreted any
differently solely on the basis of who the perpetrator of
violence is?
Judge Sloviter 's dissenting opinion, in D. R. v.
Middle Bucks Area Vocational Technical School,
presents a strong argument in favor of finding a special
relationship between students and schools in Section
1983 casesn60In Middle Bucks, public high school
students claimed that they were verbally and physically
molested by classmates in the darkroom of the school's
graphic arts classroom. Allegedly, the student teacher
in charge of the class knew about the abuse and was
the target of some of it herself. One of the student
victims told the assistant principal about some of the
incidents. School officials tookno action.
The court rejected the students' arguments
that compulsory attendance laws imposed an affirmative constitutional duty upon the school board,
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super~ntendent,or principal. There was no sper7iul
P-elutionshipbetween students and the school for
purposes of a Section 1983 action. According to the
court, studentjunIike inmates and institutionalized,
mentally 111 patients-are not "wholly dependent upon
the state for food, shelter, clothing, and ~afety."~'
The
court continued and noted that incarceration and institutionalization are situations where those affected do
not have the power to take care of themselves and are
not free to leaven6*The court held that students are not
physically restrained, and certa~nlynot 24 hours a day.63
In dissent, Judge Sloviter argued that there is a
special relationship between schools and student^.^'

Third, the states, via legislatures and courts, grant
schools a large degree of discretion in the control of
student behavior and the educational environment.
Examples include the doctrine of in loco parentis, state
statutes authorizing the development of student codes
of conduct, and cases like Ingraham v. Wright,"
T.L.O.," and Bethel School Disrrict v. Fraser." The
Supreme Court in Vernonia School District v. Acron,
upheld a urinalysis drug-testing program for student
athletes on the argument that the slight invasion of
privacy in the tests was warranted by the fact that the
schools exercise custodial control over students and
ought to have the discretion to conduct drug tests,

True to the tradition of Title IX and the court 's decisions
interpreting it, the Court noted that private damages are only
available under Title IX where recipients of federal funding
have adequate noticefrom the Congress that statutory
violations render them fin an cially liable to private p arties.
-

First, school attendance is mandated by compulsory
attendance and truancy laws; students are prevented
from voluntarily leaving schoolY5The special relationship argument proceeds like this: if the violence rates in
certain schools are high and pose a risk of personal
injury, and if students are required to be there under
compulsory attendance laws, then compulsory attendance is a form o f state restraint on personal liberty
and gives rise to a duty to protect children from the
violent acts of others while those children are under the
custody of the school. Against this argument, courts
argue that parents remain the primary caregivers of
students. However, the parents give up some of their
authority every day when their children attend school
as their authority goes to the schools. "Merely because
children can and do leave school campuses every day
does not mean that they deserve no protection while
they are at school."66
Second, students are minors whose judgment and
behavior may not be fully maturef' In addition, some of
the violence-particularly sexual abuse--may be
difficult for minors to report or discuss. School officials
are in the unique position to see much of this abuse and
violence and are in the position to afirmatively prevent
or reduce it.68

1
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particularly in light of the seriousness of the ~ s s u e . ' ~
According to Susanna M.Kim,"[ilt would be inherently inconsistent to afford schools these broad rights
and powers without imposing on the schooIs the
corresponding duties and liabilities. ""
Finally, the existence of state tort remedies is not
enough to deny Section 1983 recovery. SchooIs faced
with Section 1983 liability will have the extra incentive
to take the steps to reduce violence in schools. Furthermore, school officials will not look away from violence
when student victims are in need of protection."

The State-created Danger Doctrine
The other Section 1983 exception establishing an
affirmative duty to protect citizens from private acts of
violence i s the state-created danger exception. Generally, under this theory, a state will be liable for falling to
protect a person if:
(1) the state affirmatively acted to create the
danger or render the student more vulnerable
to the danger;
(2) the danger to the student that is created or
enhanced by the school encompasses an
immediate threat of harm; and
(3) the school defendants have been
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deliberately inhfferent in failing to protect the
plaintiff from the danger they created.7s
In other words: "[ilf the state puts a man in a position
of danger from private persons and then fails to protect
him, it will not be heard to say that its role was merely
passive; it is as much an active tortfeasor as if it had
thrown him into a ~nakepit."'~
The first prong of the state-created danger test
requires that the school affirmatively act to create the
danger or render the student more vulnerable to the
danger." It is not enough to show that the government
failed to respond to h o w n dangers which were created
by private parties. The government itself must affimatjvely act. In D.R. v. Middle Bucks Area Vocational
Technical School, for example, the United States
Court of Appeals for the Third Circuit acknowledged
the "indefensible passivity" of the defendants, but held
that the school owed no duty to protect because it did
not affirmatively create or enhance the danger posed
by the male students against their sexually harassed
female class~nates.~~
The second prong requires that the danger that is
created or enhanced by the school encompass an
immediate threat of harm to the s t ~ d e n t .The
' ~ immediate threat of harm must have a limited range or durati~n.~O
It must encompass an "identifiable radius of
harm" and an identifiable class of ~ i c t i r n s . ~The
'
Middle Bucks court held that the risk of danger to the
plaintiffs must also be f o t e ~ e e a b l eThat
. ~ ~ the school
knows of the aggressive or violent natures of the
perpetrators is not enough to create an immediate
threat of harm if the danger to the victim is too remote
a consequence of the defendants' action^.^'
The third prong of the state-created danger test
requires that the school defendants be deliberately
indifferent in failing to protect the plaintiff from the
danger they ~reated.~'
Negligence is not enough.
According to one court, "deliberate indifference is
shown by intentional or reckless conduct that amounts
to more than 'gross negligence,' but which perhaps
need not rise to the level of conduct that 'shocks the
ons science.''^' According to another, actual knowledge
of a serious risk of physical danger is an important
f a c t ~ r"[IJt
. ~ is not enough to show that the state
increased the danger of harm from third persons; the
plaintifirnust abo show that 'the stare acted with the
requisite culpability in failing to protect the plaintiff from
that danger
Since Davis v. Monroe and the string
...'18'
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of school shootings, this part of the argument may
become stronger. Recall that the Supreme Court stated
that it was not the harassment itself that renders a
school district liable. It is the deliberate indifference to
i
The standard under the state-created danger
docmne 1s similar-intentional, reckless, or indifferent
conduct that fails to protect the students from danger.
The Supreme Court in DeShaney did not address
the state-created danger exception.'' However, several
post-DeShaney courts have recognized this exception
including cases involving student-on-student violence
a1though the vast majority of the courts reject this
exception upon appl~cation.~
For example, in 1994,the
Fifth Circuit decided two Section 1983 cases involv~ng
student violence and gunfire. Both incidents occurred In
the Dallas, Texas, public schools. In Leffull I! Dallm
Indeperident School District,a student was krlIed by
random gunfire into the air in the parhng lot of a high
school after a school-sponsored dance?' Allegedly, the
school adminisbators h e w that students carried and
fired dangerous weapons on school property regularly,
and they were warned by police to postpone the event.
The issue in Leflall was whether the decision of the
school to sponsor the dance-knowing the risk of such
an occurrence-violated the constitutionat rights of the
student.
The court held that even if the state created a
danger by sponsoring the dance with the awareness of
the associated dangers, the conduct of the state actors
here did not rise to the level of deliberate indifference
to the rights of the slain student. The court held that ~tI S
not enough that the school increased the threat of h a m
from third persons. The plaintiffs must show that the
state acted with the requisite culpability in failing to
protect the students.Here, the school employed two
security guards (unarmed) on the night in question. The
court distinguished this case from one in which the
school might knowingly bring the student into close
proximity with a third party h o w to be likely to
commit violence, or abandon the student in a highly
dangerous environment, or conspire with a private actor
to inflict the deprivation.=
Applylng a similar standard to the one developed in
Davis could yleld a different result. Given howledge
that students engage in this sort of gunfire regularly,
and p e n the warning from police to postpone the
dance, it can be argued that failure to protect students
in LefalI is similar to the Monroe County Board's
failure to respond adequately to known sexual harass-

~nent.~~
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The second Fifth Circuit decision orignating in
Dallas involved a homicide during school hours. This
time, however, the gunman was not a student, but an
unauthorized visitor.94In Johnsoa v. Dallas Indeperrdent School District, parents whose son was shot and
killed on school grounds filed a Section I 983 action
against school officials for not using the installed metal
detectors. They based their claim on the state-created
danger theory. The court held that failure to use the
detectors routinely produced no Section 1983 l~abil~ty
under the state-created danger theory.9sThe court held:
The key to the state-created danger cases
... lies in the state actors' culpable knowledge
and conduct in "affirmatively placing an
individual in a position of danger, effectively
stripping a person of her ability to defend
herself, or cutting off potential sources of
private aid."gb

I

i

i

I

i

There was no allegation of previous criminal conduct
that would allow a trier-of-fact to conclude that the
school was a dangerous, high crime area. Furthermore,
there was no actual lmowledge of the violence or any
conduct by the school that affirmatively placed students
in a position of violence and danger?' According to the
court, the conduct of the school officials, perhaps
negligent, was not deliberately indifferentpsThe court
specifically worried that to hold schools liable in situations like this one would be to "make the schools virtual
guarantors of student safetywggThe court noted that
such guarantees have not been made even for "prisoners or the mentally ill or handicapped, who are the
beneficiaries of a 'special relationship' with the
state."'O0
The court in Johnson made special mention of the
fact that the school administrators had no specific
advance knowledge of the shooting. Even when the
school does have such knowledge, though, the result
may be the same.I0' In Graham v. Independent
School District No. 1-89,the plaintiffs alleged that the
school district had received warnings-direct threats of
violence to a student-about the assailant in advance of
a student-to-student homicide on school grounds.
Notwithstanding this claim, the court held that the
school did not have an affirmative duty to protect
students from unrelated third p m e s . The school did not
have the custodial relationship necessary to establish
this duty of protection. According to the court, compulsory attendance laws and foreseeability of danger do
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not give rise to a duty to protect. Furthermore, the court
held that the school was not liable for creating a
hazardous situation by placing the aggressors and the
victims in the same location; the aggressors' enrollment
preceded any howledge of danger. In add~tion,the
court held that the plaintiffs presented no evldence of
affirmative acts by the school that created or increased
the danger to students.'" The court in B.M.H. v.
School Board held similarly. A student sued the school
district and several teachers after the student suffered
a sexual assault by another student. Initially, the victim
reported the threat of an assault; the employees took no
action to protect the student; and three days later, the
assault occurred. The court held in favor of the school.
Plaintiffs have great difficulty recovering damages
from school districts in lawsuits stemming fiom the
violent acts of thew peers. Barring extraordinary factual
situations, courts uniformly reject students' arguments
under both the special relationship and state-created
danger theories.'03 The exception, at this point, may be
Pagano v. Massapequa Plrblic S~hoo1.r.'~'1n
Pagano, an elementary school student successfully
brought a Section 1983 action against school officials to
recover for their failure to prevent continuing attacks
and abuse from other students. The court reasoned that
while a single act of ordinary negligence may not form
the basis of a civil rights claim, seventeen separate
incidents may rise to the level of deliberate indifference
to an affirmative duty. School officials promised the
victim that they would take action to prevent future
harm; they did not.'05

Conclusion
Sexual harassment is only one form of student-onstudent violence. It is acknowledged that sexual
harassment is very likely the only form of violence that
is proscribed by Title IX and the opinions in Gebser and
Davis. However, these recent rulings have much to say
about the responses school officials make in light of
known peer violence in schools. It is true that the
Supreme Court turned to the statutory language and
judicial history of Title IX to draft a liability standard for
sexual harassment in schools. From Gebser and Davis,
if school districts are deliberately indifferent to known
sexual harassment, they will be liable if the harassment
is severe, pervasive, or offensive enough to deny the
victims access to or benefits of activities or programs
provided by Title IX recipients. Those readers who
were surprised by the Supreme Court's decision in

Cannon that found an implied right to a private action
under Title IX have taken note. Those readers who
were surprised by the decisions Franklin and Gebser
that Found the right to a private damages action for
teacherlstaff-to-student sexual harassment have taken
note. And those readers who were recently surprised
by the decision in Davis that found the same right to a
damages action for student-to-student sexual harassment are tahng note. Is a federal school district liability
standard for other forms of student-on-student vi ofence
preparing itself for an entrance? Probably not under
Title IX;but there are other avenues. Do not be
surprised.
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Peer-to-Peer Sexual Harassment:
The New Challenge for Educators
Luke M. Cornelius
State University of West G e o r ~ l a

T

he continued explosion of sexual harassment
Background
litigt~on~ n v o l ~ publ~c
~ n g schools representsa
Sexual harassment Irab~lityi s a fairly recent area of
growing crisis. This rapid growth in litigation
litigation. In 1986,the U.S. Supreme Court formally
should force educational leaders to make the elirninaestablished the liability of employers for
harassLon of sexual harassment, on all levels, a major pnority
ment of their employees in Meritor savings
~~~k v.
In the~rschools. Not only do such incidents deprive
unsotr,4this case fie Coun found that an employer
children of their right to pursue a public education, but
for the unwanted sexual advances and
they also serve to undermine the confidence of
subsequent retaliation of one of its employees who had
parents and the general pubdemanded sexual favors
lic in the ability of educators
from a subordinate. The
lo efficlentlyand
By making school districts liable cou*found that the emoperate their schools and
safeguard the children in
for ~ C ~ ~ Ocommitted
I Z S
sole& by
be
liable
under Title VII of the C I V ~
their care.
tlr eir students, the Supreme
Rights AcLST h ~ruling
s
In its 1999 landmark
alerted
school
boards
that,
Court, h the Davis decision,
ruling.
- Davis I . School
as
employers,
they
could
be
Board of Monror? Coun~y,'
great@
Tirle
IX
held
for h e
the U.S. Supreme Court exliability of school districts. In SO actions of their employees
tended the I~abilitvof school
towards their students. This
districts under Title rxl of
doing, itplaced an increased
ruling also began to define
the Civil Rights Act to inburden
on
educators
t~
prevent
the concept of sexual
dude incidents of sexual harassnient comrmtted against
the occurence 0f su ch harass~lejlf harassment as a federal tort,
i.e. as a civil, wrongful act
public school students by
in
the
nation
s
'
schools.
indqendent of a contract.
their peers. h o r to this rulThe application of
ing, a narrower reading exsexual harassment law, under Title IX, to public school
istedregarding the liability of school districts for the
students was ultimately established by the Court in
sexual harassment perpetrated by thelr students. In
1992 by its ruling in Franklin v. Gwinneil County
the 1996 Rowinsky v. Bryan Independent School
Scho01.s.~
Here a Georgia school district was held
Disiricl,]for example, a federal circuit court conliable for the actions of a male teacher who had
cluded that school districts could nor be held liable for
sexually harassed and abused a female student. Alacts of peer harassment unless demonstrated that the
though aware of allegations involving the teacher and
school district took some direct action that discrimithe student, as well as several other students, the
nated against the victim based on gender that led to
school district tookno action and allegedly discouraged
the alleged harassment. By making school districts
the victim from filing charges. The school distnct
llable for actions committed solely by their students,
dropped its investigation of the formal complaint once
the Supreme Court, in the Davis decision, greatly
expanded the Title IX liability of school districts. In so the teacher in question resigned, taking no further
action on behalf of the alleged victims. In its ruling, the
doing, it placed an increased burden on educators to
Supreme Court found that Congress,in adopting and
prevent the occurrence of such harassment in the
amending Title IX,had clearly created a private right of
nat~on'sschools.
J
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action and had also explicitly abrogated the Eleventh
Amendment immunity of school districts and other
public agencies against federal torts.' Based on t h ~ s
ruling, the school district could be held liable for its
failure to act regarding staff's sexual harassment of
students.
The standard of liability for school districts was
subsequently clarified in Gebser v. Lago Kxta School
D i s t r i ~ tHere
. ~ a teacher had also engaged in a pattern
of sexual harassment and abuse. However, unlike
Franklin,the school district established that as soon as
complaints about the teacher's classroom conduct were
made, the school district immed~atelyinvestigated
and took action. The Court found that the distnct could
not be held I~ablefor the teacher's alleged sexual
relationship with a student since it occurred before the
relationship was reported. Consequently, the Supreme
Court estahl ]shed an additional standard for Title IX
liabil~tyin holding that school dishcts could only be held
liable if they acted with "deliberate indifference" to
sexual harassment after they had howledge of the
harassment.
Slnce hleriior, two distinct types of sexual harassment have been defined: quid pro quo and hostile
environment." Quid pro quo refers to s~tuationsin
which an alleged harasser holds a power relationship
over an alleged victim and uses this power in an
attempt to exact sexual gratification. In Title IX litigation. quid pro quo is most commonly cited in cases
involving teachers who have allegedly harassed students under their direct supervision and control. Both
Franklin and Gebser are examples of quid pro quo
harassment. The other form of harassment, hostile
environment, is a more general definition of sexual
harassment in which the defendant school district is
responsible for an atmosphere of harassment, regardless of cause, which interferes with the rights of
students to receive a public school education. It is this
definition of harassment that is at issue in Davis V,
12.10nroeCounty Board of Education.

The Davis Decision
Beginning in December 1992, LaShonda Davis, a

fifth grader in a Monroe County, Georgia, elementary
school began to receive unwanted sexual suggestions

and actions from a c l a s ~ m a t eThe
. ~ ~ classmate would
ask to sleep with her or touch her breasts. He also
attempted several times to touch her genitals and
breasts. After each incident, LaShonda told both her

teacher and her mother. LaShonda's mother also
reported each incident as ~toccurred to LaShonda's
classroom teacher who allegedly made assurances that
the complaints had been forwarded to the school's
pnncipal. Despite this, no disciplinary action was taken
against the alleged harasser, a boy identified in court as
"GF."
The record also indicates the harassment increased
over time. During several classes GF. began to
simulate sexual behavior and engage in other harassment-at least once in the presence of another classroom teacher. The harassment culminated when G.F.
actually rubbed his body against LaShonda in a sexual
manner. Finally, after nearly a half-year of steadily
increasing harassment, G.F. was arrested and convicted of sexual battery.' ' Jury by trial established that
both LaShonda and her mother had reported each
incident to school authorities. It was aIso established
that LaShonda's grades, orignally considered quite
high, had consistently deteriorated as the harassment
progressed. Further, it was established that she had
developed difficulty in her ability to concentrate. Her
father once discovered his daughter's suicide note.
When an investigation began, it was discovered that
G.F. had harassed several other students as well. A
group of these victims had attempted to bring t h e ~ r
complaints to the school principal but were denied the
opportunity by their teacher. Not until the police arrested GF. did the school administration discipl~nehlm
In any way.
At trjal. the U.S. District Court d~srnissedthe
complaint filed by LaShonda and her mother against the
school district and its employees.I2 In trial. the court
found that there was no evidence that the school board
or its employees had taken any direct actlon to cause
the harassment or discr~minateagainst the student. In
essence, the d~stnctcourt determined that the school
board could not be held l~ablefor the actlons of a t h ~ r d
party, GF., who was not their employee or otherw~se
under their direct control. On appeal, the Eleventh
s
finding the school board
Circuit overmled t h ~ decision,
could be held respons~blefor the hostile environment
created by G.F,'sactlons and the district's failure to
prevent them." However, an en banc review of the
decision by the ent~reEleventh Circuit resulted in a
further reversal and a dec~sionupholding the dismrssal
by the district court." The case was then appealed to
the U.S. Supreme Court.
In addressing LaShonda Davis' claims under Tltle
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IX, the U.S. Supreme Court noted that Title IX states
that "...person in the United States shall, on the basis of
sex,be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any
education program or activity receiving Federal financial as~istance."'~In Franklin, the Court determined
that, as rec~p~ents
of federal funds in the form of aid
such as IDEA and Title I, public schools fall under the
purview oSTit le X's protection against sexual harassment. In weighlng the effect of the harassment on
LaShonda's grades and well-being, the Court concluded
that the harassment had served to limit and exclude her
[ram the benefits of a pubhc education.16
The Court also considered the district's argument
that GF., not the district, had been the harasser and
was therefore solely responsible for the harassment.
Relylng on its definition of "deliberate indifference."
established in Gebser, the Court concluded that the
distr~ct'sliability extended from the failure of its em-

Relying on its definitions
of deliberate indifference,
established in Gebser, the Court
concluded that the district s'
liabiliiy extendedfrom the
failure of its employees to take
action to discipline G R and
prevent the harnssment.
ployees to take action to discipline G.F. and prevent the
harassment, rather than any overt harassment on their
part." It noted that in case law and state common law,
school districts were charged with the authority and
responsibility to impose discipline and control over the
students in their charge. In this regard the district was
liable since it had knowledge of the harassment,
authority to take action against the harassment,and yet
had failed to act. Despite this finding, the Court was
careful to note that its ruling was still limited by its
earlier precedent set in Gebser. School districts are
only I~ableif they have knowledge of the alleged
harassment and fail to take appropriate action. In
making the ruling in Davis, the Court was careful to not
create a standard in which districts were responsible

I
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for all acts of harassment, regardless of prior knowledge, nor did it mandate specific actions that districts
must take in response to these allegations, thus allowing
schooI districts the ability to determine their own
policies and responses."

Insights and Discussion
The implications ofDavis for public school practitioners are clearly enormous. Public schools are now
legally responsible for their actions in reacting to any
complaint of peer-to-peer sexual harassment involving
their students. This places a positive obligation on
school districts to establish and maintain policies to
prevent and discipline incidents of students harassing
other students. Such policies should clearly include
procedures to report such abuse, the appointment of
staff responsible for the handling and investigation of
such complaints, and appropriate disciplinary procedures to punish offenders and protect their victims. In
addition, in districts where such procedures are clearly
established and enforced. individual teachers and
administrators must be made aware of their personal
liability should they fail to react promptly and appropriately to reports or incidents of peer-to-peer sexual
harassment.
The implications of Davis must also be considered
in light of the advance of sexual harassment law with
regard to other issues as several recent court decisions
demonstrate. In Harris v. Forklrft ,Sy~lems'~
a
company was held liable for sexually explicit jokes and
comments made by a supervisor to his secretary, even
though it was established that the supervisor was not
seriously seehng any actual sexual relationship and the
distress it caused the employee was fairly minimal. In
Oncale v. Sundowrier Oflshore Services, I ~ C . , ~the
O
Supreme Court also extended its definition, under Title
VII, of sexual harassment to include harassment
between persons of the same gender and harassment
where i t was clearly established that the harasser was
not seehng to establish a physical or sexual relationship
with the victim, such as in cases of hazing and sexual
horsepIay.
Within the context of the public school, the implications of such rulings are considerable. Although Davis
involved sexual harassment committed in malice and
ultimately enacted in a physical manner, schools cannot
limit their concern merely to instancesof direct,
student-to-student, sexual battery. Based on Oncale,
Harris,and similar decisions, schools are equally
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responsible for their response to allegations based on
sexual innuendoes and jokes, horseplay, and haz~ng.If
any sexual activity causes an environment detrimental
to learning and participation in the school program,
educators must take action to address this harassment,
regardless of prevalence and severity, or face the
potential of li tigation.
The legal boundaries of the Davis ruling are still
being determined. A recent case, Landon v. Oswegu
Unit School District Number 308,2'has raised the
question of whether school districts may be held liable
for only compensatory damages or for punitive damages as well in Title IX actions. Future challenges are
likely to more precisely define the liability of school
districts not only for instances of peer-to-peer sexual
harassment but, also, for traditional quid pro quo
litigation as well.

Conclusion
As a practical matter, Davis and other rulings place
specific responsibilities on school leaders. In the
opinion of the courts, school authorities may be held
liable for their actions in response to reported sexual
harassment and in cases where they could be reasonably expected to have knowledge of harassment.
Reports of sexual harassment should be promptly and
thoroughly investigated. Substantiated reports should be
followed by swift intervention and appropriate disciplinary act~on.Gebser clearly establishes that school
districts and individual administratws are not liable for
the unforeseen actions of their staff and students.
Instead, their liability under Title I
X is based on their
actions and responses once they become aware of
alleged incidents of sexual harassment.
In addition to these reactive measures, educational
leaders also need to become more proactive in both
preventing sexual harassment and establishing clear
channels of communication for reporting complaints.
Annual staff development activities should be planned
not merely to instruct staff how to personally avoid
committing harassing acts themselves, but also to
ensure an overall non-hostile environment and to bring
allegations of harassment to the appropriate authorities.
Preventing peer-to-peer harassment should also be
included in training and discussions concerning classroom management techniques. Finally, student codes
of conduct and discipline should specify sexual
harassment as a violation and indicate appropriate
penalties.

incidents of sexual harassment. As Title IX creates a
federal tort, which is usually adjudicated within the
federal judicial system, common law limits to state
agency liabi I ity, such as sovereign immunity, do not
apply. Essentially, Title IX leaves public education
agencies open to almost unlimited monetary damages.
Furthermore, Title IX also extends personal liability to
those employees,
including both teachers and adminis.
.
trators, who fail to take appropriate actions in response
to incidents and allegations of sexual harassment and,
thus, fail to perfom thelr expected duties in good faith.
The prevention of sexual harassment in the schools
must, therefore, become one of the critical pnori t ies of
educators in the Twenty-first Century.
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